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A Court of Justice for the Nations 


BY BURDETT A. RICH 


E seem a long way from 
the savage days 
when all men fought 
out their quarrels to 
the death, neither 
aided nor restrained 
by any laws or rules 
of justice. The first 
step in civilization 

was taken when some authority began, 
however crudely, to determine the contro- 
versies of men, in an attempt to do jus- 
tice between them. All advances of civ- 
ilization through the centuries must be 
measured and tested by the extent to 
which justice has been established. No 
nation is fit to be called civilized if its 
government permits private wars among 
the people, and tribunals of justice are 
not only established and maintained by 
government, in every nation that is even 
called civilized, but are almost unani- 
mously resorted to as a matter of course 
for the redress of wrongs and grievances. 
There has thus become established almost 
a world-wide system of justice by which 
the rights of individuals are authorita- 
tively determined, and all men, except 
the criminal classes, resort to the tri- 
bunals and accept their decisions as the 
only method by which their grievances 
can be redressed. All of this is so com- 
mon as to seem like part of the order of 
nature. Yet, it has come by slow develop- 
ment through the centuries, in the grad- 
ual growth of the system of law and jus- 
tice. But this does not yet apply to con- 
troversies between nations. The system 
of justice established by the growth of 
civilization has been built up only part 
way. In affairs between nations, de- 
spite our so-called international law, there 
is no law or rule of justice which pre- 
vents any nation from making war upon 


another for any cause or pretense what- 
ever. As between nations, we have 
scarcely risen yet above that state of sav- 
agery in which men fight and kill each 
other as their greed or anger impels 
them. 

The demand for peace has been stead- 
ily increasing throughout civilized na- 
tions, in the present generation, until it 
seems likely to become irresistible. The 
enlightenment of the great body of the 
common people of the different nations 
has led them to understand the situation, 
and to realize the appalling consequences 
of war, especially to themselves. A few 
centuries ago most of the common people 
of every nation were too ignorant and 
unthinking to contribute much to that 
public opinion which has to-day become 
an almost invincible power in every coun- 
try. We are not yet far beyond the 
period of almost continual wars, great or 
small, between rival nations, rival claim- 
ants of the crown, rival cities, or rival 
barons, knights, and marauders of 
every degree. Service in armies of 
mercenaries was often the most prof- 
itable of employments. Now, gov- 
ernment by the people, established al- 
most everywhere in the New World, 
and in some of the nations of the 
Old World, is powerfully leavening the 
monarchies also, and fast becoming the 
rule among the nations. To-day every 
government in Europe is powerfully af- 
fected by public opinion, and public opin- 
ion demands peace. Yet the dangers of 
war are still recognized, and men real- 
ize also the appalling possibilities of an- 
other war between great nations. Arbi- 
tration, and treaties agreeing to arbi- 
trate difficulties, have become common. 
The disposition of the nations is to avoid 
war. But there are possibilities that 
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greed for national gain of some kind, or 
passion inflamed by some possibly trivial 
incident, may start a conflagration that 
cannot be quenched without a terrible 
war. The spirit or temper of some one or 
more of the nations might make arbitra- 
tion impracticable in such a case, though 
it would have been chosen in calmer mo- 
ments. There is yet no settled, recog- 
nized system or method of settling the 
disputes that may thus arise between the 
nations, in an orderly way, in accordance 
with the principles of justice, instead of 
resorting to the policy of death and de- 
struction. 

The prospect of the establishment of 
an international tribunal to settle disputes 
between nations, and place the keystone 
in the world’s yet unfinished arch of jus- 
tice, is now peculiarly encouraging. Four- 
teen years ago, when the Bar Association 
of New York presented to President 
Cleveland a petition for action toward the 
establishment of such a tribunal, and 
English bar associations presented a sim- 
ilar petition to the British government, 
the smart young men of the press, and 
many older ones, made many facetious 


comments about the impracticability of 
the movement, as if it were only an at- 
tempt to bring in the millennium by res- 
olutions. To-day, few, if any, of the mul- 
titudes of journalists in this country, 


speak of it without respect. What has 
been done in these few years has already 
taken the question out of the realm of 
dreams, and made it one of the most 
momentous living questions of the cen- 
tury. At the second Hague Conference, 
in 1907, the representatives of well-nigh 
all important nations of the world dis- 
cussed at length the proposition to es- 
tablish a court of arbitral justice. They 
were not able to agree on all the questions 
that were involved in the proposition to 
establish this great court, but did accept 
in principle the main proposals concern- 
ing its organization, jurisdiction, and pro- 
cedure, and recommended its establish- 
ment through diplomatic channels. This, 
however, would create a court open only 
to those nations which accepted it by spe- 
cial agreement, and not to all nations. At 
the same time it adopted an internation- 
al prize court for cases of capture in time 
of war. Since that time, Secretarv Knox 
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has proposed to the nations to invest this 
international prize court with the juris- 
diction and functions of a court of arbi- 
tral justice for any and all nations con- 
senting thereto. This is to be done by 
the simple expedient of inserting in the 
instrument of ratification of the prize 
court a clause permitting that court and 
its judges to accept jurisdiction and de- 
cide any case of arbitration presented to 
it by a signatory of that court. This 
would change the international prize 
court into a court of arbitral justice,— 
a single tribunal in war and in peace to 
decide controversies of any nature. The 
establishment of this court must obvious- 
ly give it power to take jurisdiction of 
such nations only as agree thereto, and of 
such controversies only as the nations 
may agree to submit. This would by no 
means go to the extent of compelling ev- 
ery nation to submit to the jurisdiction 
of such a court in every controversy, as 
individuals have to submit to the juris- 
diction of the courts of their country. 
But a tribunal once established and ready 
to receive the submission of controversies 
would make a great beginning toward the 
establishment of law and justice among 
nations. It is too early to say that the 
creation of this court is assured. Yet at 
the Mohonk Conference on International 
Arbitration a few weeks since, James 
Brown Scott, solicitor of the State De- 
partment, and a delegate to the second 
Hague Conference, and also one of the 
greatest American authorities on inter- 
national law, brought what he declared 
to be an authorized quotation from Sec- 
retary Knox, predicting that the third 
Hague Conference would find a perma- 
nent court of arbitral justice in session at 
The Hague, and that his proposition was 
being accepted, at least in principle, by 
many of the powers. We may well be- 
lieve, therefore, that the first great inter- 
national court of justice is soon to be 
created. As was said in these columns 
fourteen years ago, in discussing the 
proposition : “Incomplete and crude as the 
first provision for a general international 
tribunal might be, it would mark the 
boundary between all the past ages of 
barbarity and lawless warfare between 
clans, tribes, or nations, and the coming 
age of peace and civilization.” 





















































The Declaration 


of Independence 


What it Meant in 1776, and 
What it Means in 1910 


BY THE EDITOR 


DECORATION BY EDWARD J. DAVIS 


HIS great political document—the 
a Magna Charta of American liberty— 
was largely the work of colonial law- 
yers. It was written by Thomas Jef- 
ferson,—a lawyer. Nearly half the names 
appended to it are those of lawyers. Law- 
yers such as John Adams, Thomas M’Kean, 
Charles Carroll, Francis Hopkinson, and 
George Wythe defended its principles in 
debate, and lawyers such as Alexander 
Hamilton , John Marshall, and James Mon- 
roe defended it on the battlefield. 

No class of our citizens has exhibited 
greater patriotism than the members of the 
legal profession. In all our wars a large 
percentage of the officers of our volunteer 
armies have been lawyers. At the period 
of the Revolution the members of the bar 
might well have hesitated to antagonize the 
strong Tory interests, and to hazard life and 
fortune upon the dubious outcome of a des- 
perate revolt. But, to their honor be it said, 
they did not shirk the responsibility of lead- 
ership. They were foremost in council and 
in the field. They realized that the Declara- 
tion of Independence, unless maintained by 
the unflinching heroism of the Continental 
battle line, would be, at least, vain glori- 
ious words idly written on parchment; at 
most, an act of high treason. 

To ascertain the meaning of this great 
state paper, we must consider the purpose 
for which it was written and the class of 
men by whom it was promulgated. 

It was clearly not in the nature of a dec- 
; laration of war. Hostilities had been in 
mt progress for over a year. The battle of 


ee 1) Bunker Hill had been fought. Boston had 
‘Ay I been taken, and the ill-fated Montgomery 
UL had unsuccessfully stormed Quebec. 
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Double Purpose of Declaration. 


The declaration was evidently de- 
signed to serve a double purpose. On 
the one hand it was a solemn act by vir- 
tue of which the colonies took a separate 
and equal station among the nations of 
the earth. It gave point and purpose to 
the struggle on which they had entered. 
It marked the goal to be attained. On 
the other hand, it was an elaborate jus- 
tification of the separation to which the 
colonies felt impelled. This was its pri- 
mary feature. 

We may pass by the vivid recital of 
the repeated injuries and usurpations 
which had been inflicted upon the Amer- 
ican states. These cogent reasons for a 
separation were presented to the world, to 
use the language of Webster, “in such 
manner as to engage its sympathy, to 
command its respect, and to attract its 
admiration ;” but they were important on- 
ly as justifying the action of the colonies 
in the eyes of civilized nations. The 


grievances recited have long since passed 
away. The enduring part of the Declara- 
tion is that portion which asserts the right 
of a people to overthrow any government 


which has become incompetent to fulfil 
its purpose, or is destructive to the essen- 
tial ends for which it was instituted. This 
right the signers of the instrument 
deemed to be sanctioned by the principle 
of self-preservation, and by the self-evi- 
dent truths “that all men are created 
equal, that they are endowed by their 
Creator with certain unalienable rights, 
that among these are Life, Liberty, and 
the pursuit of Happiness.” 


Doctrine of Equality and Inalienable Rights. 


These views, at the time they were 
adopted by the Continental Congress, 
were familiar doctrine. They had long 
figured prominently in pamphlets, resolu- 
tions, and declarations. More than a cen- 
tury before they had inspired the English 
revolutionists. Through the writings of 
John Locke they had been incorporated 
into the body of Anglo-Saxon thought. 
The idea that men were born free, equal, 
and independent, and in possession of cer- 
tain inherent and inalienable rights, had 
become a universal assumption. In the 
New World it became the vital spirit of 
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government. In France it sent the no- 
blesse of the old regime to the guillo- 
tine. 


The Signers of the Declaration. 


The men who promulgated the Dec- 
laration of Independence were not san- 
guinary sans-culottes, armed with pikes 
and breathing threatenings and slaugh- 
ter. They spoke of Liberty and Equal- 
ity, it is true, but not of Fraternity. They 
were be-laced colonial gentlemen wearing 
velvet coats, satin embroidered waist- 
coats, and silk stockings, and had pow- 
dered hair and queues. Among them 
were wealthy merchants and planters, 
famous soldiers, lawyers, and physicians. 
They belonged distinctively to the better 
classes. They severed with profound re- 
gret the ties which bound them to the 
mother country. 


What They Meant by Equality. 


What did these men mean when they 
spoke of equality? 

Their broad assertion of the equality 
of men and their right to Life, Liberty 
and Happiness, suggests Mr. W. F. 
Dana, was evidently but a part of the ar- 
gument by which they upheld the right 
of revolution. They were solicitiously at- 
tempting to justify their conduct before 
the world. To do this it was necessary to 
deny the divine right of Kings. For this 
purpose they adopted the reasoning of 
Locke. They affirmed this equality only 
with respect to the laws of nature, which 
each man was entitled to enforce until 
he became a member of society. They 
argued that thereafter this right of en- 
forcement was vested by the consent of 
the individual in the government, which 
derived its powers directly from men who 
might, when occasion demanded, alter or 
abolish the government which their con- 
sent had created. The future form of 
government which the colonies might 
adopt, or the possible equality of persons 
under it, was not then a matter for con- 
sideration. 

John Locke, who is the best interpreter 
of the political views current a century 
ago, says in his Second Treatise, § 54: 
“Though I have said above, ‘that all men 
by nature are equal,’ I cannot be sup- 
posed to understand all sorts of equality. 





The Declaration 


Age or virtue may give man a just pre- 
cedency. Excellency of parts and merits 
may place others above the common level. 
Birth may subject some, and alliance or 
benefits others, to pay an observance to 
those to whom nature, gratitude, or other 
respects may have made it due.” The 
men of 1776 were disciples of Locke. 
They would go no further than this. 


What the Declaration Meant in | 776. 


“When they gave the Declaration to 
the world,” says: Mr. Dana, “‘they gave it 
as the pledge of their faith, and meant 
by it, not the propaganda of anarchy, or 
the demolition of civil society, but the 
foundation of government upon the basis 
of law and justice, with freedom as broad 
and full as the dictates of prudence and 
sagacity suggested, or was compatible 
with the sovereign principle, never to be 
overlooked, that that government is best 
which, not in purpose only, but in fact, 
brings the greatest good to the greatest 
number.” And this would seem to be 
all that the Declaration of Independence 
can ever mean. 

Had the framers of the Declaration 
been called upon to define those entitled 
to the inalienable rights which they as- 
serted, they would unhesitatingly have 
described them as English freemen. 
They had chattel slaves at home whom 
they had no intention of manumitting or 
of meeting upon terms of social equality. 
They expected, and would have stren- 
uously insisted upon, the respect due to 
their station. 

Had it been proposed to that august 
assemblage that the phrases of the Dec- 
laration be taken at their face value, they 
would doubtless have answered some- 
what after the manner of Josiah Quincy, 
of Massachusetts, who, thirty-five years 
later, in discussing the bill for the admis- 
sion of Louisiana, said: “This Constitu- 
tion was never constructed to form a cov- 
ering for the inhabitants of the Missouri 
and the Red River country, and whenever 
it is attempted to stretch it over these it 
will be rent asunder. , fee 
It was not for these men that our fathers 
fought. You have no authority to throw 
the rights and liberties and property of 
this people into the hotch-pot with the 
wild men of the Missouri, nor with the 
mixed though more respectable race 
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of Anglo-Hispano-Gallo-Americans who 
bask on the sands at the mouth of the 
Mississippi.” 

The ample terms of the preamble of 
the Declaration, when it came time for 
them to be practically construed, were 
decided not to be broad enough to cover 
either the black man or the red, and nu- 
merous limitations and restrictions were 
even imposed upon men of Caucasian de- 
scent. So little did the Declaration con- 
template future governmental forms that 
there is nothing in it that would guaran- 
tee a republic, or even a representative 
form of government. 

It is apparent that anyone who relies 
upon the “glittering generalities” of the 
Declaration of Independence to justify a 
crusade against alleged political, social, 
or economic inequalities existing under 
our form of government attributes to 
them a scope and force far beyond that 
which the signers of the instrument in- 
tended. 


What the Declaration Means in 1910. 


As time passes we are content to give 
the preamble of the Declaration a broader 
interpretation. It means more in 1910 
than ever before. The black man has 
been given citizenship, the red man lin- 
gers as a ward of the Nation, but his 
enfranchisement may not be far away. 
Woman suffrage has been established in 
several of the states, and is being vigor- 
ously demanded in others. Our liberal 
immigration laws have drawn to us rep- 
resentatives of every nation, and they 
have been assimilated into our social fab- 
ric. We have extended the fundamental 
rights of Life, Liberty and the. pursuit 
of Happiness to include ever-widening 
territories and distant isles. ‘They have,” 
in the words of a recent writer, “become 
completely incorporated into our political 
structure and our political ideas, and no 
amendment or change of government 
could effectually deprive us of them. The 
Anglo-Saxon never abandons a political 
right for which he has fought and bled. 
One by one he has incorporated into the 
body of his political ideas these rights 
and privileges which have in turn be- 
come inalienable. The Bill of Rights has 
grown in length, not diminished; it has 
been increased in application, not restrict- 
ed.” 





Right of Action for Injuries Due to 
the Explosion of Fireworks 


BY WALTER M. GLASS 


LTHOUGH tthe city 
x fathers are every- 
where attempting to 
secure a safe and 
sane Fourth of July, 
and many of the 
dangers of past 
vears have been pre- 
vented by the par- 
tial prohibition of the sale and use of the 
treacherous toy pistol and of fireworks 
containing the more powerful explosives, 
yet it is not to be hoped that all the dan- 
gers have been eliminated. Fireworks 
are ever dangerous and unreliable, and 
the small boy, more or less grown up, 
will still be careless in his handling of 
them, with injury to himself or to others. 
This carelessness, so far as it involves in- 
juries to others, is negligence in the view 
of the law; and a review of the more im- 
portant principles applicable to cases of 
injuries due to explosion of fireworks 
may not be out of place at this time. 
The majority of the decisions dealing 
with this question involve injuries result- 
ing from elaborate displays or exhibi- 
tions, rather than those resulting from the 
acts of persons discharging fireworks in 
a private way. The liability, if any, is 
not modified by the fact that the negligent 
person is engaged in a patriotic celebra- 
tion, rather than in some purely personal 
exhibition,—such as the celebration of a 
political victory,—the same _ principles 
governing both classes. The cases natu- 
rally fall into three groups: First, those 
involving the liability of a municipal cor- 
poration which expressly permits or im- 
pliedly consents to the display; second, 
those involving the liability of the person 
or persons responsible for the display or 
actively engaged in the discharge of the 
fireworks ; and, third, the cases involving 
the responsibility of persons watching the 
display. 


Liability of Municipal Corporation. 


It has been frequently decided that the 
mere failure of the city to prevent the 
explosion of fireworks on the streets does 
not render it liable for injuries resulting 
therefrom, although the police and other 
officers may know that the exhibition is 
taking place or is about to take place’, 
or consent thereto?, or even take part 
therein®. Nor is a municipal corporation 
liable for the negligence of a police offi- 
cer who stands by and permits the firing 
of a cannon in the street*. 

These decisions rest upon the well- 
established doctrine that a municipal cor- 
poration is not liable for the negligence of 
its police or other officers in the perform- 
ance of those duties which are purely 
public or governmental in character, and 
in discharge of which they are considered 
not agents of the municipal corporation, 
but of the state. 

A city is not liable for the negligence 
of its officers in the management of fire- 
works undertaken by them without law- 
ful authority®. And the fact that the city 
has expressly given permission for the 
exhibition will not render it liable®. And 
it has been held that a city is not liable 


1Arms v. Knoxville, 32 Ill. App. 604: 
O’Rourke v. Sioux Falls, 4 S. D. 47, 46 Am. 
St. Rep. 760, 54 N. W. 1044, 19 L.RJA. 789; 
Boyland v. New York, 1 Sandf. 27; Robinson 
v. Greenville, 42 Ohio St. 625, 51 Am. Rep. 
857. 

2Bartlett v. Clarksburg, 45 W. Va. 393, 72 
Am. St. Rep. 817, 31 S. E. 918, 43 L.R.A. 295. 

3Ball v. Woodbine, 61 Iowa, 83, 47 Am. Rep. 
805, 15 N. W. 846; Morrison v. Lawrence, 98 
Mass. 219. 

4Norristown v. 
Am. Rep. 771. 

5Love v. Raleigh, 116 N. C. 296, 21 S. E. 
503, 28 L.R.A. 192; Tindley v. Salem, 137 
Mass. 171, 50 Am. Rep. 289. 

6Fifield v. Pheenix, 4 Ariz. 283, 36 Pac. 916, 
24 L.R.A. 430; Lincoln vy. Boston, 148 Mass. 
579, 12 Am. St. Rep. 601, 20 N. E. 320, 3 
L.R.A. 257. 


Fitzpatrick, 94 Pa. 121, 39 
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for injuries resulting from an explosion 
of fireworks during a time in which an 
ordinance forbidding such explosion had 
been suspended by the board of alder- 
men‘. So, a municipal corporation is not 
liable for the negligence of one giving 
a fireworks exhibition in a public park, 
under a license from the city$. But while 
the display of fireworks upon a street may 
not be a nuisance as matter of law, it may 
be such as a matter of fact ; and if the dis- 
play is found by the jury to be a nuisance 
as a matter of fact, and the display was 
given under a pérmit from the city, the 
latter will be liable®. 

The mere assemblage of a vast con- 
course of people to witness, or even to 
participate in, the illegal firing of a can- 
non upon the street, is not a public nui- 
sance for which a municipal corporation 
is liable?”. 

Nor does the assemblage of a large 
number of people engaged in the unlaw- 
ful explosion of powder in anvils in the 
public streets constitute a defect in the 
street for which the municipal corpora- 
tion is liable!. And the firing of a can- 
non upon premises outside the limits 
of a highway, although it may amount to 
a public nuisance, is not a defect in the 
highway!?. Nor is an assemblage of peo- 
ple in the street on the Fourth of July, 
exploding firecrackers, without any com- 
mon purpose to injure anyone, a mob 
within the meaning of a statute making 
the city liable for injuries done by mobs 
or riots!®, 


Liability of Person Discharging Fireworks. 
As to the liability of those engaged in 


7Hill v. Charlotte, 72 N. C. 55, 21 Am. Rep. 
451. 

SDe Agramonte v. Mt. Vernon, 112 App. 
Div. 291, 98 N. Y. Supp. 454. 

9Speir v. Brooklyn, 139 N. Y. 6, 36 Am. St. 
Rep. 664, 34 N. E. 727, 21 L.R.A. 641; Landau 
v. New York, 180 N. Y. 48, 105 Am. St. Rep. 
709, 72 N. E. 631; Melker v. New York, 190 
N. Y. 481, 83 N. E. 565, 13 A. & E. Ann. Cas. 
544, 16 L.R.A.(N.S.) 621; Walker v. New 
York, 107 App. Div. 351, 95 N. Y. Supp. 121. 

10Robinson v. Greenville, 42 Ohio St. 625, 51 
Am. Rep. 857. 

11Campbell v. Montgomery, 53 Ala. 527, 25 
Am. Rep. 656. 

12Lincoln v. Boston, 148 Mass. 578, 12 Am. 
St. Rep. 601, 20 N. E. 329, 3 L.R.A. 257. 

13Aron v. Wausau, 98 Wis. 592, 74 N. W. 
354, 40 L.R.A. 733. 
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the discharge of fireworks for their neg- 
ligence, it is unnecessary to cite authori- 
ties for the proposition that one who 
wantonly or maliciously injures another 
by the explosion of fireworks will be held 
liable therefor. 

Persons discharging fireworks are 
bound to exercise great care!* ; and mere 
negligence is sufficient to create a lia- 
bility for injuries which are the proxi- 
mate result thereof!®. A person is not 
relieved from liability fcr his carelessness 
in pointing a loaded cannon at people 
passing on the street, merely because he 
did not intend to shoot them!®. And boys 
thirteen or fourteen years old are liable 
for any actual damages caused by their 
negligence in exploding fireworks!*. 

It is not negligence per se to discharge 
fireworks at suitable places, as on one’s 
own premises!§; or from a court-house, 
in the center of the public square!®; or 
in a public park*®. But the discharge of 
fireworks in a public street is a nuisance 
per se, so that all concerned in the com- 
mission of the nuisance are liable for any 
damage occasioned?!. And it is negli- 
gence per se to leave bombs and other ex- 
plosive fireworks where children can pick 
them up.??. 

A fireworks company is liable for the 
negligence of its agents sent by the com- 
pany to give an exhibition, where they 
have full charge of it?*. 


14Dowell v. Guthrie, 99 Mo. 653, 17 Am. St. 
Rep. 598, 12 S. W. 900. 

15Consolidated Fireworks Co. v. Koehl, 103 
Ill. App. 152; Combs v. Thompson, 68 Kan. 
oo 74 Pac. 1127; Bradley v. Andrews, 51 Vt. 
ne v. Thompson, 68 Kan. 277, 74 Pac. 
27. 

17Conklin v. Thompson, 29 Barb. 218; Brad- 
ley v. Andrews, 51 Vt. 530. 

18Bianki v. Greater American Exposition, 3 
Neb. (Unof.) 656, 92 N. W. 615. 

19Dowell v. Guthrie, 99 Mo. 653, 17 Am. St. 
Rep. 598, 12 S. W. 900. 

20Crowley v. Rochester Fireworks Co. 183 
N. Y. 353, 76 N. E. 470, 5 A. & E. Ann. Cas. 
538, 3 L.R.A.(N.S.) 330; De Agramonte v. 
a Vernon, 112 App. Div. 291, 98 N. Y. Supp. 
54. 

21Cameron v. Heister, 22 Ohio L. J. 384; 
v. Sutton, 43 N. J. L. 257, 39 Am. Rep. 
0/8. 

22Bianki v. Greater American Exposition 
Co. 3 Neb. (Unof.) 656, 92 N. W. 615; Wells 
v. Gallagher, 144 Ala. 363, 113 Am. St. Rep. 
50, 39 So. 747, 3 L.R.A.(N.S.) 759. 
23Consolidated Fireworks Co. v. Koehl, 206 
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But the rule is different where a pur- 
chaser merely requests the manufacturer 
to send a man to assist him in discharging 
the fireworks, and the man acts under 
the orders of the purchaser?‘ ; and a man- 
ufacturer or dealer in fireworks is not 
liable for an injury resulting from the 
negligence or improper use of them by 
the purchaser or a third person*5. It is 
negligence on the part of a fireworks 
company to so manufacture its bombs 
that they will fail to explode when high 
in the air, and to fire and propel such 
bombs into the air at such an angle that 
they will fall outside the grounds where 
the exhibition is being given?®. 

The granting of permission that fire- 
works may be discharged on his premises 
does not render the owner liable for in- 
juries to one who complains only of their 
quality and the manner in which they are 
handled**. But the owner of a private 
park, who invites the public to it for the 
purpose of looking on at an exhibition of 
fireworks, is not relieved from all respon- 
sibility for the safety of his guests by 
reason of the fact that the exhibition is 
to be given not by himself, but by an in- 


Ill. 283, 68 N. E. 1077; Colvin v. Peabody, 155 
Mass. 104, 29 N. E. 59; Deyo v. Kingston 
Consol. R. Co. 94 App. Div. 578, 88 N. Y. 
Supp. 487. 

24Wyllie v. Palmer, 137 N. Y. 248, 19 L.R.A. 
285, 33 N. E. 381. 

25Ibid. 

26Bianki v. Greater American Exposition 
Co. 3 Neb. (Unof.) 656, 92 N. W. 615. 

27Waixel v. Harrison, 37 Ill. App. 323. 

28Sebeck v. Plattdeutsche Volksfest Verein, 
64 N. J. L. 624, 81 Am. St. Rep. 512, 46 Atl. 
631, 50 L.R.A. 199. 


dependent contractor. He is bound to 
use reasonable care to provide them with 
a safe place from which to view the exhi- 
bition, and he is further bound, in mak- 
ing his contract, to use care to select a 
skilful and competent person to give the 
exhibition?$. 

Ordinarily the question whether the 
party discharging the fireworks has exer- 
cised a sufficient degree of care is a ques- 
tion fur the jury?®. 


Contributory Negligence. 


Whether one assisting in the celebra- 
tion is guilty of contributory negligence 
is also a question for the jury®®. It is 
not contributory negligence, as a matter 
of law, for one to stand in a crowd ona 
street and watch a display of fireworks*?. 

But if there is no negligence in the 
handling or the exploding of the fire- 
works, a spectator must be deemed to 
have taken the risk of any injury®?; as, 
for instance, where a spectator’s horse is 
frightened and runs away®®. 


29Sebeck v. Plattdeutsche Volksfest Verein, 
59 C. C. A. 531, 124 Fed. 11; Crowley v. 
Rochester Fireworks Co. 183 N. Y. 353, 76 N. 
E. 470, 5 A. & E. Ann. Cas. 538, 3 L.R.A. 
(N.S.) 330; Colvin v. Peabody, 155 Mass. 104, 
29 N. E. 59; Dowell v. Guthrie, 99 Mo. 653, 
17 Am. St. Rep. 598, 12 S. W. 900. 

30Fisk v. Wait, 104 Mass. 71. 

31Colvin v. Peabody, 155 Mass. 104, 29 N. 
E. 59; Dowell v. Guthrie, supra; Bradley v. 
Andrews, 51 Vt. 530; Mullins v. Blaise, 37 La. 
Ann. 92. 

32Scanlon v. Wedger, 156 Mass. 462, 31 N. 
E. 642, 16 L.R.A. 395. 

33Frost v. Josselyn, 180 Mass. 389, 62 N. 
E. 469. 


It must not be equality and justice in the written law 
only, but equality and justice in the law’s administration, 
alike afforded in every part of the Republic, and literally 


secured to every citizen thereof— William McKinley. 
Speech at Ironton, Ohio, Oct. 1, 1885. 
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most elementary 
rule of evidence in 
connection with the 
examination - in - 
chief is that leading 
questions shall not 
be put to your own 
witness (a leading 
question being such 
a one as suggests the answer). It is 
often excessively difficult to adhere 
strictly to this rule. It is properly ap- 
plicable only to such questions as re- 
late to the matter at issue, although it 
is commonly thought to refer to all 
questions that suggest the answer. If 
it were rigidly enforced, trials would 
be ridiculously prolonged, and it is the 
practice of all experienced trial judges 
to allow lawyers to put leading questions 
almost entirely until the real issue in the 
case is reached. One no longer says, 
“What is your name?” “Where do you 
live?” But, “Mr. Brown, I understand 
you live at No. 6 Madison avenue, and 
are in the real estate business, with offices 
at 125 Broadway?” and soon. Thus, by 
quick stages, we come to the more im- 
portant part of the case. 

Not long ago I was employing this 
method of leading a witness quickly to 
the real issues in a case, in a trial con- 
ducted before a Supreme Court Judge, 
quite fifteen years my junior, when he 
stopped me by a rather peremptory di- 
rection not to lead my witness. I was 


HE 


taken quite aback by his tone, and meek- 
ly remarked that I feared I did not quite 
know what a leading question was. 


To 











this the judge replied, superciliously, “A 
leading question, Mr. Wellman, is one 
that suggests the answer.” The learned 
justice had remembered this much from 
his law-school days, but had forgotten, 
if he ever knew, that the rule against 
leading questions applies only to matters 
material to the issue, and not to such 
preliminary inquiries. 

I was placed in a most humiliating po- 
sition before the jurors by this youthful 
rebuke, but made no attempt at an effect- 
ive retort. I was reminded, however, of 
a rejoinder that Curran once made to 
an English judge who expostulated at 
the proposition of law Curran was argu- 
ing before him, and exclaimed, “If that 
is the law, Mr. Curran, I may burn my 
law books,” to which Curran tartly re- 
plied, “Better read them, my lord.” 

One also recalls the retort made by a 
leader of the Boston bar (a man distin- 
guished for his learning) to the presiding 
judge of a full bench, who had stopped 
him in his argument with the brusque re- 
mark: “That is not the law, counselor.” 
With fine suavity of manner the counsel 
replied: “I beg your honor’s pardon, it 
was the law before your honor spoke.” 

Perhaps, however, my own method of 
making no real reply, but accepting the 
rebuke, was the wiser course to pursue, 
as I am a believer in the wisdom and 
propriety of showing the greatest cour- 
tesy toward the bench; and then one nev- 
er can forget the story of the man who 
told his neighbors in great excitement, 
about how his dog would go out each 
night and bark and bark at the moon, and 
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when asked, “And then what happened ?”’ 
he replied, “Oh, nothing, nothing at all; 
the moon went right on just as it always 
had.” 

On another occasion a judge from one 
of the up-state circuits of our Federal 
courts nearly adjudged me in contempt 
of court, because I started out with all 
my witnesses by leading questions when 
interrogating them about their residence, 
their occupation, and how they happened 
to come from other cities to testify in 
our courts, etc. 

The learned justice nearly broke the 
learned bench, so hard did he pound it 
with his gavel as he ordered me to sit 
down and desist from such a practice,— 
a practice which in no wise injures the 
cause of truth, but saves an immense 
amount of time otherwise wasted. 

Had I been arraigned for contempt 
upon this occasion (and it was but a few 
years ago), I should long to have been 
represented by some one resembling Mr. 
John Clark, afterward the distinguished 
Lord Eldon, who was remarkable when 
at the English bar for the sang froid 
with which he treated the judges. 

On one occasion a junior counselor, on 


hearing their lordships give judgment 
against his client, exclaimed that he was 


surprised at such a decision. This was 
construed into a contempt of court, and 
he was ordered to attend at the bar next 
morning. Fearful of the consequence he 
consulted his friend John Clark, who told 
him to be perfectly at ease, for he would 
apologize for him in a way that would 
prevent any unpleasant result. Accord- 
ingly, when the name of the delinquent 
was called, John Clark arose, and thus 
addressed the assembled tribunal: “I 
am very sorry, my lords, that my young 
friend has so far forgotten himself as 
to treat your honorable bench with dis- 
respect; he is extremely penitent, and 
you will kindly ascribe his unintentional 
insult to his ignorance. You must see at 
once that it did originate in ignorance, 
for he said he was ‘surprised’ at the de- 
cision of your lordships; now, if he had 
not been very ignorant of what takes 
place in this court everyday, had he 
known you but half so long as I have 
done, he would not be surprised at any- 
thing you did.” 


When, however, the main issues of the 
case are reached, the rule against lead- 
ing questions (with few exceptions) is 
strictly adhered to, and very properly 
so. 

Some lawyers put the clearly inadmis- 
sible question which suggests the answer, 
and though it is ruled out, perhaps with 
a rebuke from the court, the witness, 
nevertheless, has caught the idea. This 
is disreputable practice. 

There are, however, several legitimate 
ways of assisting the witness’s defective 
memory. One method is to ask him to 
repeat the whole story over again. Per- 
haps his second recital contains the part 
he omitted at the first, but makes some 
new omissions, and thus is secured the 
testimony wanted, but at the same time 
the witness is proved to be a man of poor 
memory. 

A better way is to so frame the ques- 
tion that it shall contain a part of the 
forgotten sentence, but otherwise applied, 
as, for example, by referring to some 
collateral circumstance which would re- 
call the forgotten phrase. This can be 
legitimately done if the advocate is quick- 
witted enough, and thereby readily save 
the situation. 

Every advocate is in honor bound not 
to transgress the rule against “leading 
questions” when it really comes to im- 
portant matters, but it is sometimes ex- 
tremely difficult. Indeed, there are cases 
in which the court, in its discretion, may 
permit him to ask leading questions in 
the interests of justice, so that important 
testimony may not be lost. Suppose, for 
instance, a witness is giving his memory 
of a long conversation he overheard be- 
tween the parties to an action, and, as 
often happens, leaves out of his narra- 
tive, perhaps, what, in law, amounts to 
the most important part. 

In vain the advocate tries not to lead 
him. He asks, “Have you given all the 
conversation?” “Was that all that was 
said?’ The witness remembers no more. 
The memory of the witness has been ex- 
hausted by direct questions, and then the 
court may properly permit him to lead 
the witness so far as to ask the witness 
whether anything was said about so and 
so (without suggesting what was said), 
and thus call his attention to the matter 








which the witness has inadvertently over- 
looked, and thus save very important tes- 
timony which would otherwise be lost. 

So too, when it is discovered that a 
witness is hostile, the court, as already 
intimated, may permit leading questions 
to be put, because the reason for the rule 
against them no longer exists. 

In other words, the rule against put- 
ting leading questions to your own wit- 
ness is based upon the tendency of the 
human mind to adopt the suggestion of 
the person or side that it desires to aid, 
and to quickly respond to any hint of 
what is wanted to assist the party making 
the suggestion. Hence, in the case of a 
hostile witness, obviously the reason for 
the rule is gone. 


Suggestibility of Witnesses. 


In a former chapter I drew attention 
to some of Hugo Munsterberg’s experi- 
ments with his psychology classes at Har- 
vard, to ascertain their powers of per- 
ception and observation. Because of the 
significance of his experiments and the 
important light they throw upon this sub- 
ject, I desire to make further reference 
to them in connection with this rule 
against leading questions and against 
making suggestions to your own wit- 
nesses. In his “Essays on Psychology 
and Crime” he cites many cases of pa- 
tients who have come under his hypnotic 
influence, and whom he has attempted to 
control after they had left his presence 
by post-hypnotic suggestion. He states, 
in substance, that it is the consensus of 
opinion among the leading psychologists 
of the day that it is not possible for a 
lawyer to exert an effective hypnotic in- 
fluence over any witness he may be ex- 
amining for the first time in court, and 
that the “hypnotic eye,” in such connec- 
tion, is largely an absurd invention of 
the imagination of the novelist. 

“There is no such thing as hypnotism 
by a mere glance or unless the party 
hypnotized resigns himself voluntarily to 
the influence, and this process must be 
gone through with many times before 
anything like control of the subject is 
possible; there is no fear that it can be 
brought about suddenly; it needs per- 
sistent influence, and works probably 
only upon neurotic persons.” 
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Of course, effective hypnotic influence 
could never take place in a court room, 
but something very similar takes place 
with most people whose minds are under 
a great mental or nervous strain; for 
example, in a panic the minds of all men 
are especially open to any suggestion. 
Professor Munsterberg further points 
out that the nerves controlling the 
thought passages to the switch board or 
central stations of the brain seem to turn 
off all opposite currents in their auto- 
matic action. For example: A sugges- 
tion to open the hand expels all idea of 
clenching it; so a false suggestion to one 
in a normal state of mind is repelled by 
many other forces, such as a faithful 
memory, a sound reason, conscience, and 
judgment. But in a state of any consid- 
erable mental excitement, these opposing 
forces are weakened, and the false sug- 
gestion, now more feebly combated, takes 
better hold. Emotion certainly increases 
the susceptibility of everybody to sug- 
gestions ; so does fatigue and nervous ex- 
haustion. 

The court room is surely a place of 
great mental excitement. There is also 
the nervous desire of the witness to help 
the side calling him, and anxiety to be- 
come an important factor in the case. In 
this state of mind leading or suggestive 
questions, either on the direct or cross- 
examination, are readily accepted and 
bear fruit. Hence the wisdom of the 
rule against leading questions on direct 
examination. 

The psychologist does not need the 
hypnotic state to demonstrate experi- 
mentally how every suggestion may con- 
taminate even the most trustworthy mem- 
ory. This is well illustrated by another 
experiment which Professor Munster- 
berg made with a class of about forty 
children and adults. They were shown a 
colored photograph representing the in- 
terior of a room in a farmhouse. 

The photograph was examined indi- 
vidually by each member of the class, 
with instructions that they were to take 
special notice of every thing that was in 
the room. The picture was then turned 
face downward. The class was asked to 
hand in their written reports of what they 
had observed. 

The picture had plenty of detail; the 
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direct questions were simple: “How 
many persons are in the room?” “Does 
the room have windows?” “What is the 
man doing?’ There were persons and 
windows, and the man was eating soup. 
But after the direct questions were put, 
the first leading and suggestive question 
brought 59 per cent of failure. 

For example: The leading question 
was put to each member of the class, 
“Did you notice the stove in the room?” 
(there was no stove there), and 59 per 
cent of the class answered “Yes,” and, 
having once admitted seeing the stove, 
they proceeded to locate it, and tell in 
what part of the room it was. 

The walls of the room were painted 
red. The students, however, were asked 
whether the walls were green or blue, 
and this suggestive question seemed to 
eliminate the red color of the hall from 
50 per cent of the minds. 

I quote from one of Professor Mun- 
sterberg’s articles: ‘“‘No doubt the whole 
situation of the court room re-enforces 
the suggestibility of every witness. In 
much-discussed cases current rumors, 
and especially the newspapers, have their 
full share in distorting the real recollec- 
tions. Everything becomes unintention- 
ally shaped and molded. The imagina- 
tive idea which fits a prejudice, a theory, 
a suspicion, meets at first the opposition 
of memory, but shortly it wins in pow- 
er, and as soon as the suggestibility is 
exercised, the play of ideas, under equal 
conditions, ends, and the opposing idea 
is annihilated. Easy test could quickly 
unveil this changed frame of mind, and, 
if such a half-hypnotic state of suggesti- 
bility had set in, it is no wiser to keep 
the witness on the stand than if he had 
emptied a bottle of whisky in the mean- 
time.”’ 

The whole purpose of Professor Mun- 
sterberg’s essays is, as he says, “to draw 
the attention of serious men to an abso- 
lutely neglected field which demands their 
full attention.” 

In time psychology may be able to 
serve as the handmaiden of justice, but 
in the meantime there are many practical 
difficulties to overcome, and it is an in- 
tensely interesting and remarkable fact 
that the jurists have anticipated the re- 
searches of psychology. In reviewing 
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the essays of Professor Munsterberg, 
Chief Justice Simeon E. Baldwin, of 
Connecticut, says: “The effect of sug- 
gestion on a witness is spoken of as some- 
thing to be understood and explained 
only by a professed psychologist. The 
rule of all Anglo-American courts, which 
excludes question naturally leading to a 
desired answer as to a material fact, 
shows how well jurists have appreciated 
this particular tendency of the human 
mind.” 

One of the most remarkable cases of 
suggestive evidence, akin to hypnotism, 
came under my own observation some 
years ago when I was defending one of 
the nurses of the Mills Training School, 
—a most estimable young man,—who had 
been indicted for deliberately choking to 
death a patient in the insane ward at 
Bellevue Hospital. 

A reporter of the Journal had made a 
contract with his newspaper for $150 to 
feign insanity, and get himself commit- 
ted to the insane ward at Bellevue Hos- 
pital, for the purpose of writing an ar- 
ticle upon the treatment of the insane, 
for publication in the Journal. During 
his first night in the hospital one of its 
patients died, and the reporter conceived 
the idea of weaving around this occur- 
rence a tragic (though false) story of 
the abuse of the insane, resulting in 
death. In his article he claimed to have 
seen two trained nurses (one of whom 
was this young man) strangle this pa- 
tient to death, because he would not eat 
his supper. 

He graphically described how these 
nurses had wound a towel around the 
insane man’s throat and had twisted it 
until the patient was strangled to death. 

Newspaper pictures occupying a full 
page of the Journal were published, pur- 
porting to show all the details of the al- 
leged process, in vogue at the hospital, 
of strangulation by means of a towel. 

The indictment of this young man for 
murder followed the Journal exposure 
of these alleged hospital abuses. 

The whole community was wrought 
up to a high pitch of excitement. 

At the trial the perjury-lying reporter, 
as a witness for the prosecution, told the 
same story, but was so thoroughly dis- 
credited and brought to bay on the second 
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day of his lengthy cross-examination that 
he fled the town, writing from Phila- 
delphia to his mother in this city that he 
dare not ever return to New York. 

This fact, however, could not be com- 
municated to the jury during the trial, 
still unfinished, and the greatest difficulty 
to overcome was the fact that three in- 
sane patients were brought from the same 
hospital by the assistant district attorney, 
and called as witnesses, and, being found 
by the court to have sufficient intelli- 
gence, were allowed to testify to all the 
alleged details of the murder as they 
themselves had witnessed it. 

All three of these insane patients had 
seen and studied the pictures and descrip- 
tions published in the Journal, and these 
pictorial reproductions of occurrences al- 
leged to have taken place in their own 
wards at the asylum had served as such 
vivid, though false, suggestions to their 
diseased minds (already naturally antag- 
onistic to their keepers and nurses) that 
they afterwards honestly believed, and 
felt warranted in taking an oath, that 
they themselves had actually witnessed 
these very occurrences that had also been 
sworn to by the reporter. 

These three witnesses—as many peo- 
ple suffering from certain forms of in- 
sanity are quite capable of doing—gave 
their testimony in the most remarkably 
graphic and convincing manner, and it 
made such a profound impression upon 
the court and jury, and the prosecution 
was so bitter and determined, that it 
seemed almost impossible to prevent the 
conviction of my client. 

The jurors, however, having been care- 
fully chosen by both sides from a “spe- 
cial panel,’ were unusually intelligent 
and competent to carefully weigh the 
false, though honest, testimony of these 
three witnesses against certain scientific 
and medical testimony offered in behalf 
of the defense which conclusively showed 
that the deceased could not have been 
strangled to death; and this very long 
trial ended in a prompt acquittal of the 
defendant. 

This case is a striking illustration of 
the dangerous effect of leading and false 
suggestions upon minds susceptible of 
such influences, and in this instance came 
very near resulting in the conviction, and 
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possible execution, of an entirely inno- 
cent and very worthy young man. 

The case was also unique in that it 
is believed that never before in this coun- 
try has there been called in any one case 
such a large number of the most dis- 
tinguished pathologists and surgeons,— 
including the late Dr. William T. Bull, 
—who by their testimony conclusively 
established the incontrovertible scientific 
and medical facts upon which the defense 
was chiefly based. Indeed, taken all to- 
gether, it was one of the most remark- 
able trials of recent years, but the news- 
papers, being in a sense themselves on 
trial, published practically nothing about 
it. 


Let Well Enough Alone. 


A very common fault to be observed 
almost every day in our courts upon di- 
1ect examination is that of pressing the 
witness too far. Counsel become so en- 
amoured with a favorable answer that 
they seem to want to hear it again and 
again. It is a pretty good rule to re- 
member to “let well enough alone.” 


Harris gives an interesting example of 


this rule. A junior counsel was conduct- 
ing a case before Mr. Justice Hawkins. 
The fact seemed pretty clear upon the 
bare statement of the prosecution. “Are 
you quite sure of this fact?” “Yes,” said 
the witness. “Quite?” inquired the coun- 
sel. “Quite,” said the witness. “You 
have no doubt?” persisted the counsel, 
thinking that he was making assurance 
doubly sure. “Well,” said the witness, 
“T haven’t much doubt, because I asked 
my wife.” Mr. Justice Hawkins: “You 
asked your wife in order to be sure in 
your own mind?” “Quite so, my lord.” 
“Then you had some doubt before?” 
“Well, I may have had a little, my lord.” 
This ended the case, because the whole 
question turned upon the absolute cer- 
tainty of the witness’s mind. 


Improper Questions. 


If an adversary is examining-in-chief, 
an advocate should be ever on the watch 
for improper questions. I do not refer 
to leading questions alone, but to those 
vastly more numerous ones that violate 
some rule of evidence. 

If one observes a skilful and rather un- 
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fair examiner handle his witnesses when 
opposed only by some beginner, it is 
amazing what an amount of inadmissible 
testimony he adroitly imports into the 
case, owing to the fact that his opponent 
is unfamiliar with the rules of evidence; 
whereas to an experienced advocate the 
rules of evidence become so familiar that 
a question that violates one of them is as 
quickly discerned by him as a discord 
would be by a trained musician. 

The following criminal case, reported 
by Harris, serves as an excellent ex- 
ample of the folly of intrusting the 
examination-in-chief to inexperienced 
hands. 

The prisoner had committed an atro- 
cious murder, and the main evidence 
against him was the dying declarations 
of his victim,—his wife. It is a well- 
known rule of evidence that any dying 
declaration made in the absence of the 
prisoner can only be received in evidence 
after independent proof that the declara- 
tion was made with the full conscious- 
ness and expectation of approaching 
death. 

The doctor who attended the wife was 
called as a witness to prepare the way 
for the dying declaration, which, if al- 
lowed in evidence, would undoubtedly 
have hanged the prisoner. 

The young prosecuting attorney asked, 
“Did she fear death?” “No,” said the 
doctor. The lawyer stared in astonish- 
ment at the witness, who was perfectly 
cool, as most doctors are in the witness 
box, and who made no effort to assist the 
district attorney. The ingenious young 
counselor, however, repeated the ques- 
tion. “Did she fear death?’ Answer: 
“Oh dear no, not at all.” The judge: 
“You cannot put the statement in evi- 
dence ; the witness may step down;” then 
turning to the jury, “and you, gentlemen, 
cannot find a verdict of guilty.” 

The blank look on the face of the 
counsel, the sagacious smile of the judge, 
who evidently thought the right ques- 
tion would be put next, the quick percep- 
tive glance of the witness who stood lean- 
ing on the witness box with his hands 
carelessly folded,—all this is graphically 
described by Harris, who was present. 

The answer of the doctor was true so 
far as it went, for the woman did not 
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fear death, but it was also true that she 
was conscious of approaching death, and, 
if this had been brought out by the prop- 
er question, the dying declaration could 
have been made admissible. 


Objections to Evidence. 


One of the most pernicious habits in 
a trial is that of making constant objec- 
tions to evidence on trivial matters. It 
is a very common fault among young ad- 
vocates. The lawyer who is constantly 
shouting out “we object,” “we object,” 
without solid ground for his objection, 
is in reality losing his case as fast as he 
possibly can, as well as befogging and de- 
laying the trial and annoying the presid- 
ing judge. 

The objecting and objectionable young 
lawyer imagines he is displaying his 
knowledge of evidence and proving him- 
self smart. The jury, on the other hand, 
only get the idea that there must be some 
very damaging evidence which he is try- 
ing to keep from their ears, and as the 
truth is what they are after, they have 
little patience with anybody who tries to 
hide it from them. 


Avoid Anger. 


A rule I would urge upon young advo- 
cates is ‘‘never to be moved to anger by 
anything, however provoking, and how- 
ever you may appear, for policy’s sake, 
to be in a passion.” 

Colton says that the “intoxication of 
anger, like that of the grape, shows us 
to others, but hides us from ourselves, 
unnerves us and unmans us, and in every 
way unfits us for the business of the 
courts, especially if the trial is a difficult 
one.” 

An advocate should not be disconcerted 
if his women witnesses lose their tempers 
in the witness-box, for the rules of evi- 
dence happen to be peculiarly repressive 
of feminine conversation. 


Examination of Party to Suit. 


In closing this chapter I have but one 
suggestion more, and that is in regard to 
the examination of the parties to the suit, 
—the clients. Here should be pursued 
quite a different method, even though 
it allow them a very loose rein. 

It is often a clever move to interrogate 
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a party to a suit—known to be honest— 
on matters which the advocate knows him 
to be uncertain, although he can readily 
prove them by someone else. The client 
will answer that “he couldn’t be certain 
enough about that to swear to it.” When, 
afterwards, the fact is proved independ- 
ently of him, everyone will think better 


of him for being so scrupulously careful 
in speaking of a matter which might per- 
haps be vital to his chance of winning 
his case. 

Parties very properly feel that they 


are the chief actors in the drama, and 
are more or less proud of having brought 
so many people together to hear and de- 
cide their wrongs; then, too, it is they 
who pay the advocates for their time. 
The parties’ appreciation of their own 
supreme importance reminds me of the 
story of the highwayman of whom it is 
related that, when the chaplain on the 
way to the scaffold, said he feared they 
would be late, the condemned one an- 
swered, “Never trouble about that, sir; 
they can’t begin without us.” 


The Jury Heard a Phonograph 


Did the plaintive tones of “Lasca,” a 
dramatic recital, reproduced on a phono- 
graph, influence a jury of twelve “good 
men and true” to bring in a verdict of 
guilty against Robert Moore, and send 
him to the penitentiary for killing his 
neighbor, Frank Beree? 

Judge Aikman of the district court 
held that the phonograph and its wheez- 
ing product had nothing to do with the 
verdict, and when the case went to the 
supreme court that tribunal said the same 
thing, and sustained the lower court's 
refusal to grant a new trial. 

The friends of Moore, however, re- 
fuse to be satisfied, and are now circulat- 
ing a petition for his pardon from the 
penitentiary, where he went just one year 
ago to begin a ten-year sentence. These 
friends assert that if the jurymen had not 
heard the phonograph they would never 
have convicted Moore. 

Moore and Beree lived on adjoining 
farms. Their children quarreled at 
school, and the parents took up the bat- 
tles of their children. One word brought 
on another one morning in May, 1908, 
when Moore met Beree in the public 
road. Then another farmer drove up 
with a load of corn, and, seeing two 
neighbors quarreling, persuaded both to 
move on. It looked as though there 
would be no more trouble, when Beree 
suddenly turned his horse and rode back 
toward Moore. Moore believed Beree 
was going to shoot him, he says, and shot 
first. Beree fell dead in the road. 


When the case came to trial it was a 
hard-fought one. Half a dozen lawyers 
were hired by each side. Several of the 
lawyers had spoken when the court ad- 
journed for supper. After the jury had 
been fed at the hotel it started down the 
street, and passed a jewelry store, from 
which the sounding horn of a phono- 
graph protruded through the window. 

One juryman proposed that all stop 
and have some music. They did so, and 
the first and only selection played was 
‘“Lasca.” This is a pathetic recital with 
musical accompaniment. It tells of the 
death of a beautiful Mexican girl in a 
cattle stampede. It is a selection well 
calculated to bring tears and heart 
throbs. The jury listened to it, and then 
returned to the court room, where the 
final plea for the state was made. The 
lawyer was at his best, and he followed 
the strains of pathos that “Lasca” had . 
already started. The jury retired, and 
quickly brought in a verdict of guilty 
in the second degree. 

When the motion for a new trial was 
being argued, the attorneys for Moore 
had the phonograph brought to the court- 
room, and the selection plaved for the 
court. The case was carried to the su- 
preme court. The phonograph “record” 
was filed with the papers in the case, and 
the attorneys offered to have it played 
in the supreme court room, but the jus- 
tices were willing to take the word of 
the lawyers for it, so it was not used. 
The lower court was sustained. 





The Law and the Flag 
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LL that will be attempted 
,, in this article is a state- 
ment of a few facts 
relative to the flag, 
which are not common- 
ly met with, and which 
may be of general in- 
terest. 


\ 
N 


Source of Authority of Flag. 


First, What is the American flag, 
and where shall we find the provisions 
regulating its colors, etc.? The Re- 
vised Statutes, § 1791, provide that 
the flag of the United States shall be 
thirteen horizontal stripes, alternate 
red and white; and that the union 
of the flag shall be thirty-seven 
stars, white in a blue field. 

It is common knowledge that for 
every new state which is admitted to the 
Union a new star is added to the flag, but 
few know when the addition is effective. 
This is regulated by the Revised Statutes 
§ 1792, which enacts that on the admission 
of a new state into the Union one star shall 
be added to the union of the flag; and such 
addition shall take effect on the 4th day 
of July then next succeeding such admis- 
sion. 


Desecration of the Flag by Use for Advertising. 


Let us now turn for a moment to the des- 
ecration of the flag. May it be used for pri- 
vate advertising purposes? The question of 
the right of the states to regulate the use of 
the national flag for such purposes was set- 
tled in Halter v. Nebraska, 205 U. S. 34, 
51 L. ed. 696, 27 Sup. Ct. Rep. 419, 10 A. 
& E. Ann. Cas. 525, where it was held that 

the protection of the national flag against 

illegitimate uses is not so exclusively in- 
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trusted to the Federal government as to 
prevent the states from making it a mis- 
demeanor to use representations of the flag 
upon articles of merchandise for advertising 
purposes. Acts of this kind had previously 
been held invalid. Ruhstrat v. People, 185 
Ill. 133, 76 Am. St. Rep. 30, 57 N. E. 41, 49 
L.R.A. 181; People ex rel. McPike v. Van 
DeCarr, 91 App. Div. 20, 86 N. Y. Supp. 
644, affirmed in 178 N. Y. 425, 102 Am. St. 
Rep. 516, 70 N. E. 965, 66 L.R.A. 189, 
though CASE AND CoMMENT ventured at 


the time to contend that these decisions 

, were wrong, and that the flag was a legiti- 

~ . mate object of government protection, 

like money or the governmental seal. 

nS The court in Halter v. Nebraska, su- 

pra, with respect to the question of po- 

' lice power, said: “It would be going 

very far to say that the statute in ques- 

: tion had no reasonable connection with 

the common good, and was not promo- 

tive of the peace, order, and well being 
of the people.” 

In connection with these cases it is 
of interest to note that the following 
states have statutes which, among oth- 
er things, make it a misdemeanor to sell, 
expose for sale, or have in possession 
for sale, any article of merchandise up- 
on which shall have been printed or 
placed for purposes of advertisement a 
representation of the flag of the United 
States: Arizona, California, Colorado, 
Connecticut, Delaware, Idaho, Indiana, 
Illinois, Kansas, Maine, Massachusetts, 
Maryland, Michigan, Minnesota, Missouri, 
Montana, New Hampshire, New York, 
North Dakota, Nebraska, Ohio, Oregon, 
Rhode Island, Utah, Vermont, Wisconsin, 
and Wyoming. 

While over half of the states have en- 
acted such statutes, Congress appears to 
have established no regulation as to such 
use of the flag except that contained in the 
act of 1907 (34 Stat. L. 1251), authoriz- 
ing the registration of trademarks in com- 
merce with foreign nations and among 
the states, “unless such mark consists of 
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70 Case and Comment 


or comprises the flag or coat of arms or 
other insignia of the United States, or 
any simulation thereof.” 


“The Law of the Flag.” 


Turning now from the question of use 
for advertising, let us see if the “law of the 
flag” which obtains in England has force 
with us. This so-called “law of the flag” 
doctrine is that, in the absence of an ex- 
press indication of intention to the con- 
trary, as between the parties to a con- 
tract of affreightment, there is a strong 
presumption in favor of the law of the 
ship’s flag. See Lloyd v. = a in R. 
1 Q. B. 115, 5 Eng. Rul. Cas. 870; Re 
Missouri 5; S,-Co; L.. R.42-Ch. Div: 321, 
upholding this rule. 

This doctrine has not found favor in 
this country; and in Liverpool & G. W. 
Steam Co. v. Phenix Ins. Co. 129 U. S. 
397, 32 L. ed. 788, 9 Sup. Ct. Rep. 469, 
the validity of provisions of a contract of 
carriage entered into between a resident 
of New York and the agent of a British 
company, for the carrying of property 
to Liverpool on an English vessel, was 
held to be determined by the lex loci con- 
tractus, Mr. Justice Gray remarking that 


Doctrine of 


the obligation and the interpretation of a 
contract are to be governed by the law of 


the place where it is made, unless the par- 
ties at the time have some other law in 
view, and clearly express their intention 
that such law shall govern. 


International Aspects of the Flag. 


International law furnishes much ma- 
terial connected with the flag. An inter- 
esting incident of the practice of navies 
to confirm their flag by firing a gun when 
meeting within the 3-mile limit occurred 
prior to the Spanish-American war. The 
Valencia, a steamship chartered by the 
Ward Line of New York, when leaving 
Guantanamo Bay was fired upon twice 
by the Spanish cruiser Réina Mercedes. 
The first shot was a blank, and the second, 
a solid shot, was fired shortly after, upon 
the Valencia’s failing to show her colors. 
The matter was immediately taken up by 
Secretary Sherman with the Spanish min- 
ister. The latter stated that the Valencia 
was not flying her flag, although the 
cruiser was displaying hers; and he fur- 
ther stated that, “following the practice 


of all navies, she confirmed her flag by 
firing a gun, and after the regular interval 
had elapsed she fired another shot.” The 
captain of the Valencia contended that at 
the time the cruiser was sighted no flag 
was visible from his vessel, that he did 
not take the first shot to be one for his 
colors, but when the second one fell only 
80 yards astern, he realized the purpose of 
the shots, and then displayed his colors, 
although none were then visible on the 
cruiser. 

Secretary Sherman determined: that no 
discourtesy was intended by the master of 
the Valencia, and that his shortcoming, if 
any, was an excusable error of judgment. 

In his communication to the Spanish 
minister he said that he could not refrain 
from commenting on the cruiser’s reck- 
lessness in firing on the Valencia, know- 
ing, as she did, what vessel it was; and he 
concludes with the following statement : 
“This government has never admitted 
that life and property may be unneces- 
sarily jeopardized by superior force, even 
when an offense against the revenue or 
other formal laws may have been com- 
mitted by an American ship within a for- 
eign jurisdiction; and it cannot be ex- 
pected to admit that one of its ships, or 
those on board, may be endangered be- 
cause of a friendly foreign commander’s 
ideas as to maritime punctilio. I must 
repeat the hope expressed in my note of 
the 29th ultimo, that such disagreeable i in- 
cidents as this be not suffered to recur.’ 
For. Rel. 1897, 504, 505, 506. 

It has been held that the rule in the 
United States Navy Regulations, that a 
neutral vessel talsen as a prize shall wear 
her national flag until she is condemned, 
applies more strongly in cases of customs 
seizures. 

In a communication from Secretary 
Bayard to Mr. Phelps, Minister to Eng- 
land, November 6, 1886 (For. Rel. 1886, 
362, 370), in a case involving the seizure 
of an American fishing vessel by the Can- 
adian authcrities for breach of port rules, 
in connection with which her flag had 
been hauled down, the Secretary, in 
speaking of the application of the rule 
allowing neutral vessels taken as prizes 
to wear their flag, said that it applies “a 
fortiori . . . in cases of customs 
seizures, where fines only are imposed, 






























and where no belligerency whatever ex- 
ists. In the port of New York, and other 
of the countless harbors of the United 
States, are merchant vessels to-day flying 
the British flag, which from time to time 
are liable to penalties for violations of 
customs laws and regulations. But ! 
have yet to learn that any official assum- 
ing, directly or indirectly, to represent 
the government of the United States, 
would under such circumstances order 
down or forcibly haul down the British 
flag from a vessel charged with such 
irregularity ; and I now assert that if such 
act were committed, the government, aft- 
er being informed of it, would not wait 
for a complaint from. Great Britain, but 
would at once promptly reprimand the 
parties concerned in such misconduct, and 
would cause proper expressions of regret 
to be made.” 

The case in question was adjusted by 
the sending of an apology from the Can- 
adian authorities, forwarded through 
England. 


Salute to the Flag as Reparation for Insult. 
A noteworthy incident, illustrating the 





To the Union we look up as the temple of our free- 
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significance which a salute to the flag 
may have, occurred during the Spanish 
occupancy of Cuba. In 1873 the Virgin- 
ius, flying the American flag and having 
American register, was overtaken and 
captured by a Spanish man-of-war, and 
certain members of her crew were con- 
demned to death, and shot, while others 
were held as prisoners. The ostensible 
charge was piracy, which was based on 
the fact that the vessel was engaged in 
the service of the Cuban insurgents in 
conveying arms, etc. 

The Spanish minister subsequently 
stated that the government was resolved 
to abide by the principles of justice and 
international law, and expressed a desire 
to make reparation for the offense com- 
mitted. 

The reparation demanded was a salute 
to the flag. The salute was agreed to if 
it should be found that the Virginius was 
at the time of her capture entitled to fly 
the American flag. It was subsequently 
found, however, that the papers of the 
vessel had been obtained by a false affi- 
davit of ownership, and the demand for 
the salute was therefore dropped. 


dom,—a temple founded in the affections and supported 


by the virtue of the people. 


Here we will pour out 


our gratitude to the Author of all good, for suffering us 
to participate in the nghts of a people who govern them- 


selves. 


Is there, at this moment, a nation on the earth 


which enjoys this right, where the true principles of 


to the people ? 


Trial of Savannah Privateers. 


representation are understood and practised, and where 
all authority flows from and returns, at stated intervals, 
I answer, there is not. 
ment be said to be free where those do not exist >? It 
cannot.— William M. Evarts. 


Can a govern- 
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A Safe and Sane Fourth. 


HE movement to reform our method 

of celebrating the Fourth of July is 
almost nation wide. The governors of 
the following states have this year taken 
a positive stand for a more rational and 
less dangerous celebration of the nation’s 
greatest and most honored holiday: Ala- 
bama, Colorado, Connecticut, Delaware, 
Idaho, Illinois, Louisiana, Maine, Mary- 
land, Massachusetts, Michigan, Minne- 


sota, Missouri, Montana, Nevada, New 
Jersey, North Carolina, North Dakota, 
Oregon, South Dakota, Tennessee, Ver- 
mont, Washington, and Wisconsin. The 
public is becoming convinced of the folly 
of celebrating a holiday in a manner 
which not only entails large and wasteful 
expenditure, but annually results in loss 
of life and maimings which are appalling 
in the aggregate. 

The Rev. Charles I. Truby, of Jeffer- 
sonville, Indiana, declares that more lives 
have been lost in the senseless and crimi- 
nal celebration of July Fourth than i in his- 
toric battles of the Revolution. “Hospi- 
tals in our great cities,” said Dr. Truby, 

“prepare for July Fourth just as if they 
were preparing for battle. The corps of 
nurses is increased, bandages are pre- 
pared, anti-toxin is stored away ready 
for instant use, all doctors must be at 
their posts of duty waiting for the 
maimed, the crippled, the wounded to be 
gathered in. Last year the number of 
maimed, wounded, and killed in our Re- 
public reached the gigantic total of 5,307. 
The red firecracker of 1909 was far more 
deadly and destructive than the Redcoats 
of 1776.” 

A gross injustice has been done the 
children in making them responsible for 
the continuance of these dangerous ob- 
servances. The children have had to 
make use of those means of enjoyment 
that are within their reach, but this year, 
apparently for the first time, the young 
people have been consulted upon this 
matter. They are manifesting a sense 
of propriety and fitness that is very grati- 
fying, though something of a surprise to 
many of their elders. In Bloomfield, 
New Jersey, the pupils of the public 
schools voted to abolish explosives by a 
majority of 106; in Montclair, New Jer- 
sey, the vote stood 663 against, to 287 
for, a loud Fourth, while in Wilkes- 
Sarre, Pennsylvania, 4,252 declared for a 














safe and sane celebration, 
against it. 

The mayors of forty-five cities have 
announced their determination to en- 
force the ordinances against the use of 
dangerous explosives. The great city 
of New York has this year w heeled into 
line with Cleveland, Ohio, Minneapolis, 
Minn., Toledo, Ohio, Washington, D. C., 
Springfield, Mass., and other cities which 
enforced prohibitory ordinances last year. 

It must be conceded that the problem 
of providing substitute methods of cele- 
brating the nation’s natal day is difficult 
of solution, but many excellent plans 
have been suggested. 

Several prominent New York city citi- 
zens have proposed that there be hun- 
dreds of small celebrations in all parts of 
their city, one in each of the smaller 
parks, giving the children themselves an 
opportunity to act out the struggles for 
liberty,—not only the American struggle, 
but also Italian, Russian, German, Swiss, 
according to the locality of the district,— 
with brief speeches by popular orators to 
show the meaning of the events acted out 
by the children. The singing of patriotic 
songs by the children, it is urged, should 
have a prominent part in such open- 
air celebrations. Children like to march; 
so hundreds of parades, with bands at the 
head, are suggested. If these plans are 
carried out, the Fourth will remain “chil- 
dren’s day,” even though there be no fire- 
crackers. Kite-flying contests in differ- 
ent parts of the city are also proposed. 
Lee F. Hanmer, of the Russell Sage 
Foundation, has suggested that at a given 
time, perhaps at 12 o’clock noon, all the 
church bells of the city ring out, as the 
old Independence bell did, that whistles 
blow for five minutes, and that promptly 
at 12 each child release a toy balloon with 
an American flag attached. It has also 
been proposed that motion pictures of 
American history be shown in the small 
parks, in the evening. 

Chicago has planned a Fourth of July 
spectacle to keep the populace busy- and 
interested. It is intended to have a pa- 
rade and maneuvers by 5,000 troups, and 
there will be an airship féte, with free 
seats for 25,000 children. Pittsburg pro- 
jects a day of pageantry for the spec- 
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tacular representation of epochs and 
events in our national history. Phila- 
delphia proposes a monster patriotic pro- 
gram, including a military parade, dis- 
plays of fireworks under public authority, 
and expert supervision, and games for 
children in every park and playground. 
Springfield, Massachusetts, will repeat its 
experiment of last year, and celebrate the 
Fourth with a parade, public band con- 
certs, land and water sports, a historical 
pageant, and municipal fireworks. In 
Boston there will be a parade entitled 
“Independence and Its Fruits,” and it 
will, by means of floats and marching de- 
tachments, depict scenes of the time of 
the Revolution, and others showing Am- 
erican progress, including the periods of 
the Civil, Indian, and Spanish wars. It 
will follow the German idea of what a 
parade of this sort should be,—quality 
and not quantity—although it will be a 
fairly long procession if plans are car- 
ried through. Among the special fea- 
tures to be depicted in the floats are the 
Battle of Bunker Hill, Battle of Lexing- 
ton, Battle of Concord, General Gates 
and the Schoolboys, Boston Tea Party, 
and numerous others. 

So far as the discussion in the news- 
papers of this country goes, the principle 
of the “safe and sane” Fourth of July is 
completely accepted. A great change is 
seen by those who have followed the 
agitation from its rather weak and timid 
beginnings ten or a dozen years ago to its 
bold and insistent demand that the a 
of July shall no longer be classed as 
day of horrors. At the first, scores of 
newspapers scoffed at any suggestion ‘that 
the barbarisms which marked the recur- 
rence of Independence Day should be 
eliminated. Who would offer such an af- 
front to patriotism? Who would curb 
the free American spirit? Who would 
subtract from the immemorial rights of 
the small boy? 

3ut sober thought has decided that a 
tin’ horn and a cannon cracker are not 
the symbols of genuine patriotism; that 
a clatter and a din are, after all, not very 
appropriate or meaning ways for a great 
civilized nation to celebrate the anniver- 
sary of its birth. 
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Taxing the Lawyers. 


ONORABLE James Helme, of Adri- 
an, Michigan, according to the Bat- 
tle Creek Journal, has come forward with 
an idea. Says James: “There is a dog 
law which helps eliminate worthless dogs. 
Tax the lawyers of the state. We have 
too many of them, and a tax of $25 or 
$50 each would help weed out the poor 
ones.” To anybody who has ever at- 
tempted to weed out a lawyer in any 
way, shape, or manner, the remarks of 
Mr. Helme will bear peculiar interest. 
It is not exactly his idea that every 
attorney should go about with a little 
brass license tag suspended about his 
neck, or that he should wear a muzzle 
during the humid months, for he is a 
lawyer himself; but since he is a lawyer, 
one can readily perceive his feelings in 
the case of weeding out the lawyers. 
The profession is getting to be uncom- 
fortably crowded. Every year the uni- 
versity graduates several hundred more. 
This condition has existed until the hang- 
ing out of shingles has seriously threat- 
ened the reforestation plan. James is 
right ina way. There are too many poor 
lawyers, but a license fee is not the best 
way to eliminate them. 


Civil Pensions. 


RESIDENT Taft and his Cabinet are 

committed to a contributory retire- 
ment fund for the pensioning of aged 
government clerks. This question of 
pensions for government clerks has been 
agitated in Congress for a number of 
years, and the reorganization of the ex- 
ecutive departments on an efficiency basis 
has brought the administration face to 
face with the problem. It is asserted, 
says the Philadelphia Record, that in 
many branches of public employment, as 
in the naval and military service, the rev- 
enue marine, the Federal judiciary, and 
municipal police and fire departments, 
retirement on half pay, more or less, is 
now the privilege of those who have be- 
come incapacitated through age, accident, 
or disease, after having faithfully served 
the public; that the practice is extending 
in private employments, and is being fol- 


lowed by a steadily increasing number 
of manufacturing, mining and railroad 
corporations. Finally, it is urged that a 
civil pension list would be but a logical 
extension of the merit system, and that in 
the public service of most European na- 
tions the practice has long been estab- 
lished. 

In answer to this last argument it is 
said that the compensation received by 
employees in the service of the United 
States is liberal enough to enable them 
to insure against the disabilities resulting 
from age, accident, or disease, which is 
not the case in Europe, where official 
salaries in the lower ranks are extremely 
small. It is further urged that the sys- 
tem of pensions and retirement pay, so 
far as it has been adopted in this coun- 
try, exists mainly in dangerous em- 
ployments ; and that the exceptions which 
have been made for military and naval 
officers, and, in a modified way, for 
policemen and firemen, cannot be regard- 
ed as precedents in favor of a general ex- 
tension of the system to the host of clerks 
and inspectors in the employ of the gov- 
ernment. Moreover, the benefit funds 
for teachers, police, and firemen in our 
municipalities, and the insurance funds 
created for their employees by some of 
our great corporations, are sustained to 
a large extent, if not wholly, by the con- 
tributions of the beneficiaries themselves. 

In view of these objections, the project 
to insure superannuated Federal employ- 
ees, as recommended to Congress by Sec- 
retary MacVeagh and indorsed by the 
President, takes the form of a measure 
which would require government em- 
ployees to become their own insurers. A 
fund is to be maintained by the deduction 
of a certain percentage from the salaries 
of all persons in the classified civil serv- 
ice, the government acting as trustee; 
and from this it is proposed to provide 
for the aged and otherwise disabled 
clerks. To make a beginning it would be 
necessary to appropriate a comparatively 
small amount of public money. There is 
an accumulation of “dead wood” in all 
the departments. There are many em- 
ployees who have done excellent work in 
their time, but whose efficiency has been 
reduced to zero by advancing years. The 
plan would enable the secretaries to clear 














their decks without exposing these em- 
ployees to cruel hardships, and the public 
service would be bettered. 

This scheme may in time relieve the 
hardship of the situation, but is not yet 
available for those who, it is reported, 
were given notice to quit on June 30th. 
One account states: ‘Seventy-three 
faithful employees of the Treasury De- 
partment at Washington, most of them 
with dependent families, have been given 
notice to quit the service at the end of 
June. They have been turned out to die. 
The government has wrung from them 
the last drop of useful service.” 

Another despatch states: “On a recent 
Saturday fully 200 of the fatal blue en- 
velopes were distributed among the 
Treasury employees, noting that their 
services would no longer be required 
after June 30, the close of the fiscal year. 
This means, of course, their dismissal 
from employment, and that means food 
and raiment for from 1,500 to 2,000 
people. 

Nearly 90 per cent of the discharged 
are said to be old men and women who 
have been in the government service for 
many years, some of them for a genera- 
tion. Nearly all of these have lived up 
to their incomes, and they go into the 
world hopeless and poverty stricken and 
helpless to secure other employment. It 
is a sympathetic if not a pathetic situa- 
tion. Their hair now whitened, their 
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Everywhere there is order; 
Everywhere the law reaches to the highest, 
and reaches to the lowest, to protect him in his nghts, 
and to restrain him from wrong; and over all hovers 
liberty, that liberty which our fathers fought ‘and fell for 
on this very spot, with her eyes ever watchful and her 


eagle wing ever wide outspread.—Daniel Webster. 
Address at the completion of the Bunker Hill Monument, Charlestown, Mass., June, 1845. 
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fingers tremulous, their eye-sight dim, 
these workers are dazed by the sudden- 
ness of the blow, and know not which 
way to turn. 

While the salaries of the President, 
members of Congress, and the other high 
officials have been increased, the wages of 
the civil service employees have not been 
raised for over fifty years. With the cost 
of living ever increasing, it has therefore 
been impossible for these clerks to save 
anything for a “rainy day.” Most of 
them had a continuous struggle to make 
both ends meet. 

On every hand, government officials 
declare that it is “impossible” to have 
Congress pass an old age pension bill for 
the civil servants of the government. 
Despite the fact that these soldiers of 
peace have the same employer as the 
soldiers of war, these “‘can’t-do-it” states- 
men urge that Uncle Sam cannot afford 
to put all of his employees on the same 
plane. Why should they not be provided 
for as well as President’s wives, or mar- 
tial heroes who never saw a hostile battle- 
flag or heard a shot fired in anger? 

In the meantime those that are now be- 
ing discharged are without support. The 
workers, who have given long and faith- 
ful service to the richest government on 
earth, are destitute. There certainly 
ought to be some means devised of af- 
fording relief. 


J. 


everywhere there is 























Among the 
New Decisions 


A brief review of recent important or novel 
decisions made by the courts of the 
English speaking world. 


Snowstorm as 
act of God. 


The authorities are ap- 
parently agreed upon the 
proposition that an un- 
usually heavy snowstorm which ties up 
railroad operations to such an extent as 
to obstruct the movements of trains is 
an act of God which will relieve a com- 
mon carrier from liability for loss of 
goods or for injuries to passengers 
caused thereby. In consonance with this 
rule, it is held in Cormack v. New York, 
N. H. & H. R. Co. 196 N. Y. 442, 90 N. 
E. 56, 24 L.R.A.(N.S.) 1209, that a 
snowstorm and wind which so drifts the 
snow over the switches in a railroad yard 
that they cannot be operated from the 
tower, and cannot be dug out by the avail- 
able men, so that the use of the yard has 
to be abandoned to such an extent that 
an incoming train cannot approach nearer 
to the station than 600 feet therefrom, 
is an act of God which will relieve the 
carrier from liability for detaining pas- 
sengers at that point, although they are 
thereby compelled to remain in the cold 
over night. 


Power of bank or trust 
company to guarantee 
sale of securities. 


An_ apparently 
new question is 
presented in the 
case of Gause v. 
Commonwealth Trust Co. 196 N. Y. 134, 
89 N. E. 476, 24 L.R.A.(N.S.) 967, hold- 
ing an attempt by a trust company organ- 
ized to do a banking business, and to per- 
form duties which are largely judicial in 
their nature, to guarantee the sale of se- 
curities of a stranger, in order to induce 
him to come into a pooling agreement in 
which the company is not interested, ultra 
vires and void. 


Validity of retro- The validity ot a re- 
spective by-law. trospective by-law, or 

other rule of a benefit 
association, as to the manner of establish- 
ing a claim against it, is upheld in Mon- 


ger v. New Era Association, 156 Mich. 
645, 121 N. W. 823, holding that the con- 
tract or vested rights of a member of a 
mutual benefit society, who has agreed to 
be bound by future by-laws, are not im- 
paired by a by-law requiring that all 
claims against the society must be sub- 
mitted for adjustment to the tribunals es- 
tablished within the association. The 
sole preceding decision discussing the 
question supports the conclusion reached 
in the Monger Case, as appears by the 
note appended thereto in 24 L.R.A. 
(N.S.) 1027. 


An unusual 
question is 
presented by 
the South 
Carolina case of Smith v. Nelson, 65 S. 
E. 261, holding that the payee of a check 
alleged to be lost, who has indorsed it 
and delivered it to a stranger in payment 
of a debt, has sufficient interest to be en- 
titled to maintain an action against the 
maker for its amount. The earlier deci- 
sions upon this question, as disclosed by a 
note accompanying the case in 24 L.R.A. 
(N.S.) 644, have not been uniform. 


Right of indorser of lost 
bill, note or check to 
maintain action thereon. 


Liability of state on local A novel and 


improvement bonds. interesting 
question is 
presented by the case of Union Trust Co. 
v. State, 154 Cal. 716, 99 Pac. 183, 24 
L.R.A.(N.S.) 1111, holding that the state 
is not liable on bonds issued by a city for 
the making of a local improvement, which 
were to be paid from assessments on 
property benefited, merely because the 
state had authorized their issuance, and 
had provided how the funds should be 
raised, and because the officers charged 
with the duty of collecting the funds had 
failed to do so. 
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Liability of connecting car- The liability 
rier for loss of baggage. of a _ con- 

necting car- 
rier for the loss of baggage belonging to 
a passenger who discontinues his journey 
or changes route at the junction point 
seems to have been considered for the 
first time in the North Carolina case of 
Kindley v. Seaboard Air Line R. Co. 65 
S. E. 897, 24 L.R.A.(N.S.) 634, holding 
that a carrier which receives at a junc- 
tion point a trunk checked on a through 
ticket by another -carrier with which it 
has no partnership relations, and carries 
it to destination after the passenger, be- 
cause of the lateness of his train, has 
turned back to his starting point, is not, 
where by the statute the unused portion 
of his ticket must be redeemed, so that it 
will receive no compensation for its serv- 
ice, liable for the theft of articles from 
the trunk while in its possession, in the 
absence of gross negligence on its part, 
although it deposits the trunk in its sta- 
tion when destination is reached. 


Validity of agreement Agreements by 
not to engage in — employees, ancil- 
competing business. lary to contracts 

of employment, 

restricting their right to labor along the 
same lines, either for themselves or oth- 
ers, upon the termination of their present 
employment, are not favored in law, and, 
where general as to scope of territory, 
are prima facie void. The cases upon the 
subject are reviewed in a note in 24 
L.R.A.(N.S.) 933, which accompanies 
the New Jersey case of Taylor Iron & 
Steel Co. v. Nichols, 69 Atl. 186, holding 
that a contract for personal services, 
which forbids the employee to divulge 
any information known to him, or ac- 
quired by him during his employment, re- 
lating to the process of manufacture, and 
which requires him to hold inviolate the 
treatment, processes, and secrets known 
to or used by him in the works of the 
employer, and which is unlimited as to 
time and place, will not be enforced. 


Validity of agreement in Covenants in 


restraint of trade ancil- general re- 
lary to sale of business. straint of 
trade,  ancil- 


lary to the sale of a business, trade, occu- 
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pation, or profession, together with the 
good will thereof, may be held violative 
of public policy, either because the re- 
striction is more extensive than the pro- 
tection of the covenantee reasonably re- 
quires, or because, irrespective of the ne- 
cessities of the covenantee, the interests 
of the public will not permit of a general 
restriction. The question is presented in 
the case of Fleckenstein Bros. Co. v. 
Fleckenstein, 76 N. J. L. 613, 71 
Atl. 265, holding that a contract 
by one selling his interest in the busi- 
ness of curing and selling meat, not 
to engage in a competing business with- 
in 500 miles of the city where the busi- 
ness is located, may be construed to mean 
that he will not engage in such business 
either in such city or within 500 miles 
thereof, and may be held reasonable and 
enforced so far as the city is concerned, 
although it may be found unreasonable as 
to the exterior territory. The case is ac- 
companied by an extensive note in 24 
L.R.A.( N.S.) 913, in which the decisions 
on the subject are reviewed. 


Former jeopardy. A sharp conflict of 

authority exists as to 
the effect of granting a new trial after a 
conviction upon a lower charge, where 
the defendant was indicted for a higher 
crime. One theory is that if a defendant 
voluntarily appeals from a conviction of 
the lower charge, he thereby waives the 
acquittal upon the higher charge, and, 
upon the conviction being set aside, his 
position is as if no trial at all had been 
had. The opposing theory is that the de- 
fendant, having once been acquitted of 
the higher charge, cannot again be tried 
upon that charge without being denied 
the constitutional protection against 
double jeopardy. The Georgia case of 
Brantley v. State, 132 Ga. 573, 22 L.R.A. 
(N.S.) 959, 64 S. E. 676, adheres to the 
former view, and has recently been af- 
firmed by the Supreme Court of the Unit- 
ed States (U. S. Adv. Sheets 1909, p. 
514), which holds that a person convicted 
of a lesser grade of homicide than that 
charged in the indictment, who obtains a 
reversal of the judgment upon appeal, 
is not placed twice in jeopardy by a sec- 
ond trial for murder under the same in- 
dictment. 






























































78 Case and Comment 


Consider- 
able con- 
flict of opin- 
ion exists 
among the 
courts as to the effect of the death of the 
beneficiary of a statutory right to recover 
for another’s wrongful death, upon the 
cause of action. Where no action has 
been begun by the original beneficiary, 
it is held in the recent Missouri case of 
Gilkeson v. Missouri P. R. Co. 121 S. W. 

138, that the right of action does not sur- 
vive to his estate. This view is not with- 
out support in the earlier decisions, as 
disclosed by the note appended to the 
Gilkeson Case in 24 L.R.A.(N.S.) SH. 


Survivai of statutory action 
for wrongful death to 
personal representatives of 
original beneficiary. 


Presumption of fraud 
from vendor's re- 
tention of chattel. 


There has been 
a marked con- 
flict on the 
question wheth- 
er the presumption of fraud flowing from 
the retention of a chattel by the vendor 
is conclusive or not; so much so that the 
matter has generally been taken in hand 
by the legislature, and settled one way or 
the other. The modern doctrine is that 
the presumption is prima facie only. The 
cases upon this question are discussed in 
an exhaustive subject note in 24 L.R.A. 
(N.S.) 1127, appended to the case of 
Wilson v. Walrath, 103 Minn. 412, 115 
N. W. 203, holding that a sale of personal 
property, the possession thereof remain- 
ing in the vendor, is, under Minn. Rev. 
Laws 1895, § 3496, presumptively fraud- 
ulent and void as against the creditors of 
the vendor and subsequent purchasers in 
good faith. 


well 
settled that 


Judicial sale of insured It is 
property as change in inter- 
est, title or possession. a judicial 

sale of in- 
sured property is no such change in title, 
interest, or possession as will defeat a re- 
covery upon a policy of insurance which 
provides that it shall be avoided if such 
change occur, where there is left in the 
owner of the property an equity of re- 
demption, and the loss occurs before the 
expiration of the period of redemption. 
But it is held in the recent Washington 
case of Moller v. Niagara F. Ins. Co. 
103 Pac. 449, that a confirmed adminis- 


trator’s sale of insured property is within 
a provision of the policy making it void 
if any change takes place in the | interest, 
title, or possession of the subject of insur- 
ance by legal process, voluntary act of the 
insured, or otherwise, although no deed 
has been delivered or money paid, since 
the equitable title passed when the sale 
was confirmed, where the statute provides 
that when certain facts are shown to the 
court it shall make an order confirming 
the sale and directing conveyances to be 
executed, and such sale from that time 
shall be confirmed and valid. The cases 
upon this subject are reviewed in a note 
accompanying the decision in 24 L.R.A. 


N.S.) 807. 


Libel without in- The proprietors of 
tent to defame. an English news- 
paper published an 
article containing defamatory statements 
concerning the conduct, at a motor festi- 
val, of an imaginary person to whom they 
gave a fictitious name so unusual as not 
likely to be that of an existing individual. 
The name (Artemus Jones) was in fact 
that of a barrister, who brought action 
against the proprietors and publishers of 
the newspaper for libel. Although the 
defendants’ testimony that they knew of 
no such person as the plaintiff was quite 
frankly accepted as true by counsel for 
the plaintiff, yet the latter was awarded 
£1750 damages. 

In the court of appeal it was held 
(Jones vy. Hulton [1909] 2 K. B. 444, 78 
L. J. K. B. 937), per Farwell, L. J., that 
it is not enough for a plaintiff in libel to 
show that the defendant has made a libel- 
ous statement, and that the plaintiff’s 
friends and acquaintances believe it to 
be written of him; he must also prove 
that the defendant printed and published 
it of him. This can be done not only by 
showing that such was the defendant’s 
actual intention, but also by showing that 
the statement is made recklessly, careless 
whether it fits the plaintiff or not. The 
question is not what the defendant really 
intended in his heart, but what his words, 
taken with the relevant surrounding cir- 
cumstances and fairly construed, meant. 
The fact that the plaintiff was unknown 
to the defendant is not of itself a con- 
clusive defense. The House of Lords 
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has unanimously affirmed the judgment 
of the court of appeal. 

It has been heretofore decided, in Shep- 
heard v. Whitaker, L. R. 10 C. P. 502, 
says the Law Quarterly Review, that if 
an employer intends to publish a true and 
harmless statement about a person, but, 
by a mechanical blunder of his servant, 
the statement as printed becomes differ- 
ent and defamatory, the employer is lia- 
ble to the person injured. Now the fur- 
ther step is taken that if a publisher uses 
a mere typical or fictitious name, without 
knowing that there is any real person 
called by that name, then if there is such 
an existing individual, and if the words 
may be reasonably understood as defama- 
tory of him, a jury may find that he has 
actually been defamed, and award him 
damages. This may be very just law, 
provided we bear in mind the qualifica- 
tion intended by Farwell, L. J., namely, 
that there is an element of recklessness. 
It is material that the publisher neither 
knew nor cared whether there was a real 
person of the name used, and took no 
pains to find out or to make it clear that 
his words did not refer to any real person. 
All the learning and subtilty of the Lord 
Justice, backed by the agreement of the 
noble and learned Lords above named, 
still fail to convince us that this is not 
also very new law. As it stands, Farwell, 
L. J., has not told us exactly how prudent 
he thinks a writer ought to be. Will 
timid novelists take refuge in the conven- 
tional Titius and Sempronia, Doris, Ly- 
cidas, and the rest, who were the puppets 
of the ‘Tatler’ and the ‘Spectator’ under 
Queen Anne? Or will some litigious 
John Stiles bring actions against the pub- 
lishers of all the text-books which impute 
criminal offenses or bankruptcy to his 
shadowy namesake? (Protestando that 
if there be any real John Stiles who sees 
these lines, we distinctly and expressly do 
not impute litigiousness to him, or to any 
other real John Stiles, his, their, or any of 
their executors, administrators, or as- 
signs.) On the whole we rather think it 
will turn out that the practical effect of 
the decision is not very great. 


Duty of servant to obey This interesting 
his master’s orders. question was 
passed upon in 

the case of Development Co. v. King, 88 


C. C. A. 255, 161 Fed. 91, holding that 
the fact that a reasonable order given by 
an employer to his employee is distasteful 
to the latter, and given in bad faith, for 
the purpose of getting rid of him, does 
not justify refusal to comply with it. It 
is further determined that one employ- 
ing another to perform such duties as he 
may be directed to perform cannot re- 
quire him to make investigations involv- 
ing the expenditure of money, without 
making reasonable provision therefor, in 
view of the conditions under which the 
investigations are to be made. Whether 
or not an order issued to a servant so 
employed is unreasonable, so as to justify 
his refusal to obey it, is held to be a ques- 
tion for the jury. The cases upon the 
question are reviewed in an extensive and 
exhaustive subject note which accompa- 
nies the King Case in 24 L.R.A.(N.S.) 
812. 


Slander and libel in 
charging woman 
with sunchastity. 


The numerous 
cases relating to 
this subject are 
collated in an ex- 
tensive and exhaustive subject note in 
24 L.R.A.(N.S.) 577, appended to the 
case of Battles v. Tyson, 77 Neb. 563, 10 
N. W. 299, holding that to charge a 
woman with being a lewd character, of 
using her body for commercial purposes, 
and with keeping a gambling room, is ac- 
tionable per se. The note is also accom- 
panied by the case of Brinsfield v. How- 
eth, 107 Md. 278, 68 Atl. 566, holding 
that a charge that a girl is fast, of loose 
character, and not fit to teach school, is 
not actionable per se, in the absence of 
anything to show that the words had ac- 
quired by local understanding a meaning 
imputing want of chastity. 


Effect on lien of mort- 
gage of entry of judg- 
ment upon bond or note. 


The numerous 
authorities up- 
on this question 
are reviewed in 
a note in 24 L.R.A.(N.S.) 1095, append- 
ed to the recent Kansas case of Rossiter 
v. Merriman, 80 Kan. 739, 104 Pac. 858, 
which, in conformity with the general 
rule that the lien of a mortgage is not 
destroyed by the mere entry of judgment, 
without satisfaction, upon the note or 
bond which it secures, in an action which 
did not seek also to foreclose the mort- 
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gage, holds that a creditor holding a note 
secured by a mortgage may take judg- 
ment on the note alone, without releasing 
the mortgage lien or waiving his right to 
foreclose the mortgage. 

















Liability for injury 


As shown by a re- 
from hanging wires. 


view of the au- 
thorities in 24 
L.R.A. (N.S.) 
978, it is generally held that where a 
company maintaining overhead wires 
permits one of them to fall to the ground, 
or, with knowledge of the fact, allows a 
piece of wire to hang over its wires in 
such a way as to come in contact with 
the people on the street, the company will 
be liable for any injuries resulting there- 
from, notwithstanding the fact that some 
third person has in some way moved the 
wires, and this act might be considered 
the immediate cause of the injury. The 
liability of the company is placed upon 
the ground that it should have foreseen 
that some person would interfere with the 
hanging wires. The case of Seith v. 
Commonwealth Electric Co. 241 Ill. 252, 
89 N. E. 425, which accompanies the 
note, holds, however, that an electric 
light company which is negligent in the 
maintenance of its wires so that one falls 
near a sidewalk is not liable for injury 
to a passer-by through contact with the 
wire, caused by its being struck by a 
policeman’s club, not for the purpose of 
removing it as a source of danger, since 
the company was not bound to anticipate 
such interference with the wire, and its 
negligence was not, therefore, the proxi- 
mate cause of the accident. 



























































































































































Prohibition to restrain suit This unusu- 




















prosecuted collusively al question 
or for ulterior purpose. was consid- 
ered in the 








Utah case of Board of Home Missions v. 
Maughan, 101 Pac. 581, 24 L.R.A.(N.S.) 
874, holding that a court of general ju- 
risdiction will not be prohibited from en- 
tertaining a garnishment proceeding, al- 
though it is instituted collusively, in the 
interest of the principal debtor, for the 
purpose of vexing and harrassing the 
garnishee and obtaining evidence for use 
in another proceeding, where the statute 
authorizes prohibition when the proceed- 





















































Case and 








Comment 


ing against which it is sought is without 
or in excess of the court’s jurisdiction. 
In an earlier case where a writ of pro- 
hibition was sought to restrain further 
prosecution of a criminal charge, the 
court intimated that even though the jus- 
tice acquired and assumed jurisdiction 
for ulterior purposes, while it would be 
reprehensible in him as an officer, and 
would furnish a sufficient reason for in- 
voking the statute providing for changes 
of venue, it did not go to the jurisdiction 
of the justice, and furnish a basis for the 
issuance of the writ of prohibition. 


Right to jury in quo 
warranto proceedings. 


The question of 
the right to a 
jury trial in quo 
warranto proceedings has been seldom 
adjudicated, but, in so far as such author- 
ities exist, they disclose a marked differ- 
ence of opinion. The conflict is due in 
part to the dissimilarity of state statutes, 
and, in their absence, to the fact that the 
common law of England governing the 
question was unsettled at the time it was 
transplanted to this country. There is 
also a lack of agreement whether the 
right to a jury in such cases was a com- 
mon-law right which was preserved by 
the constitutions. It may be said, how- 
ever, that the practice has been almost 
universal to submit the questions of fact 
arising in quo warranto proceedings to a 
jury. The earlier cases upon this subject 
are reviewed in a note to Buckman v. 
State, 24 L.R.A. 806, while the more re- 
cent decisions are collated in a note in 24 
L.R.A.(N.S.) 639, appended to the re- 
cent Oklahoma case of State ex rel. West 
v. Cobb, 104 Pac. 361, holding that the 
law in force in the territory of Oklahoma 
at the time of the admission of the state 
gave a respondent in an action in the na- 
ture of quo warranto a right to a trial 
by jury of all issues of fact, and that this 
right remains in force in the state. 

Car advertising. A question upon which 
there is but little direct 
authority is presented in the Virginia case 
of National Car Advertising Co. v. Louis- 
ville & N. R. Co. 66 S. E. 88, 24 L.R.A. 
(N.S.) 1010, holding that a railroad com- 
pany has no implied power to grant the 
exclusive right to use its box cars for ad- 









vertising purposes. The few earlier deci- 
sions seem to agree with this case in 
holding that the leasing of space in the 
cars or coaches for advertising purposes 
is not a necessary incident to the express 
or implied powers commonly granted 
common carriers, or the purposes for 
which these corporations are chartered, 
and that, therefore, the acts of a common 
carrier in entering into a contract for the 
lease of advertising space on its cars or 
coaches is an ultra vires act. 


Liability for prop- A question not previ- 
erty destroyed aft- ously passed upon by 
er final judgment the courts was pre- 
in replevin. sented by the South 
Dakota case of Ewald 
v. Boyd, 123 N. W. 66, 24 L.R.A.(N.S.) 
739, holding that one against whom is 
entered a judgment for the return to an- 
other of certain personal property or its 
value cannot avoid liability for the value 
of the property, in case it is destroyed be- 
fore it is actually returned, by notifying 
the other party to come and get it, since 
it is his duty to make the delivery. By 
the weight of authority, the destruction of 
the property in the hands of the losing 
party pending suit, even without his fault, 
does not excuse him from paying for its 
value. There seems to be no reason why 
a different rule should obtain when the 
destruction occurs after final judgment, 
but before delivery of the property. 


Civil liability for A novel as well as 
injury to trespas- difficult question is 
ser by means of presented in the re- 
dangerous instru- cent Alabama _ case 
ment. of Scheuermann v. 
Scharfenberg, 50 So 

335, holding that the owner of a store- 
house in which goods and other valuables 
are kept by him is not liable in trespass 
to a would-be burglar who is shot by 
means of a spring gun placed in the 
building for the purpose of shooting per- 
sons who may attempt to burglarize it, 
where the gun is discharged by the bur- 
glar after the breaking is completé. A 
man who sets spring guns and mantraps 
upon his premises must see to it that they 
do not inflict injury upon those who go 
thereon for lawful purposes, nor has he 
a right to defend his property against 
mere trespassers by means of such deadly 


— 


Among the New Decisions 






81 


agencies, but he may undoubtedly use 
them for his protection in the nighttime 
from thieves and burglars. His liability 
as to mere trespassers who have no fe- 
lonious intent depends, however, upon 
notice to them of the dangerous agency, 
for it is generally held that an injury 
sustained by one who defiantly places 
himself in peril after due notice must be 
taken to be the result of his own act, for 
which he cannot recover. The recent 
cases upon this question are reviewed in 
a note which accompanies the Scheuer- 
mann Case in 24 L.R.A.(N.S.) 369, 
which is supplementary to an earlier note 
in 29 L.R.A. 154. 


Right of action by The recent case of 
owner of upland Home for Aged 
for interference Women v. Common- 


with access to wealth, 202 Mass. 
navigable 422, 89 N. E. 124, 
water. 24 L.R.A.(N.S.) 79, 


holds that a plan for 
the improvement of a tidal body of water 
for the benefit of navigation, which in- 
cludes the construction of a public park 
along a strip formerly occupied by the 
tide water, in front of riparian property 
which is thereby ‘completely cut off from 
access to the water, does not exceed the 
power of the government over the land 
under the water, which was owned by it, 
so as to entitle the riparian owner to com- 
pensation for the injury thereby caused 
to his property. This decision is not in 
conformity with the rule which has pre- 
vailed in England and the countries fol- 
lowing its law, to the effect that riparian 
rights cannot be taken by the public for 
the improvement of navigation without 
compensation. It is evident that the 
English doctrine cannot well be denied in 
this country, if the riparian right of ac- 
cess is recognized unqualifiedly as prop- 
erty, and thus brought within the protec- 
tion of the Constitution. To avoid this 
result, the United States Supreme Court 
has refused so to recognize it. Another 
method of evading the English rule has 
been employed in New York and Wiscon- 
sin, the courts of which have held, sim- 
ilarly to the Massachusetts case under 
consideration, that the right of the ripa- 
rian owner, although property, ceases to 
exist when it conflicts with the public 
right to improve navigation. 





New or 


Proposed Legislation 


A glimpse of statutory law in the making cr in 
the earlier stages of its operation. 


The Inauguration Date—The Henry reso- 
lution, to change the date of the inaugu- 
ration of future Presidents of the United 
States from March 4 to the last Thurs- 
day in April, failed of passage in the 
House of Representatives by but a single 
vote. No one will suppose that three- 
quarters of the states would have ratified 
an amendment to the Federal Constitu- 
tion for changing the inauguration date 
to a more pleasant season. The surpris- 
ing thing is that almost two-thirds of the 
membership of the House was ready to 
send such a proposed amendment to the 
states for action. The whole agitation, 
there is reason to believe, had its incep- 
tion among the business men of Washing- 
ton, who saw greater profits if future 
Presidents could be inducted into office 
in balmy weather. It is difficult to under- 
stand why so many others took the matter 
seriously. 

One of several arguments marshaled 
by the committee in its report in favor of 
the resolution is that the parade “stimu- 
lates a useful rivalry in the state troops 
that take part in it.” The committee in- 
dulge in an unconscious joke when they 
say that “this amendment will secure 
good weather for the great public func- 
tion of the inauguration of the President 
and Vice-President.” The present di- 
verse system of inaugurals, by which a 
congress takes office thirteen months 
after its election; by which a congress re- 
pudiated at the polls must still legislate 
for months thereafter,—that is the sys- 
tem that needs reforming. Until some 
such sweeping readjustment can be un- 
dertaken, let us continue to install our 
Presidents on the time-honored date, even 
though the wind may occasionally be cold. 


Nonpartisan Nomination and Election of 
Judges.—Operating under the nonparti- 
san principle in the election of justices, 
North Dakota will this year try out its 


new law passed by the last legislature, 
and elect three members of the supreme 
court of the state. The manner of elect- 
ing the justices under the new law is very 
simple. The law prescribes that in the 
petitions of nomination no reference shall 
be made to the party affiliations of the 
candidate. This applies to supreme court, 
as well as district court, candidates. In 
the primary election the names of all can- 
didates nominated are placed on a sepa- 
rate ballot known as the “judiciary bal- 
lot.” The number of candidates nomi- 
nated in the primary election shall be 
just double the number of positions there 
are to fill, so that this year six candidates 
will be nominated in the primary to make 
the race in the regular fall election. In 
the fal! elections the six candidates go on 
a separate ballot without party designa- 
tion, and the three highest will be de- 
clared elected. 


Citizenship for Porto Ricans.—It is rather 
late in the season to expect that so im- 
portant a bill as that conferring American 
citizenship on the Porto Ricans will be- 
come law before adjournment, but a be- 
ginning has been made, and it is not likely 
that Congress can stop short of granting 
the boon for which the islanders have so 
long petitioned. Once citizenship is 
granted, the demand for statehood will 
be heard, and the proponents of the Olm- 
sted bill are only taking time by the fore- 
lock in restricting the franchise to those 
who can read or write, who own property, 
or who pay a poll tax. An island state is 
not desirable, but neither is a community 
of 1,000,000 people, American citizens, 
persistently discontented by their exclu- 
sion from the Union. 


The Naturalization Laws.— Naturaliza- 
tion laws are working hardship to 
hundreds of residents of. the United 
States, say government officials. Men 
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who came to this country as long as 
thirty years ago, and who settled and 
reared their families here, are being told 
that they are not citizens because of some 
defect in their naturalization in the dim 
past. Men who have lived in the United 
States half of their lives suddenly awake 
to the fact that they cannot take civil 
service examinations for government po- 
sitions, that they cannot obtain marine en- 
gineer licenses, that they cannot have the 
protection of this country when they 
travel, and that they can no longer vote. 
If government officials happen to learn 
that the naturalization details were faulty, 
the man can be deprived of his citizen- 
ship, no matter how long ago the sup- 
posed naturalization. A man settles here, 
brings children under twenty-one with 
him, thinks he becomes a citizen, and 
finds years later that he has been an alien 
all along. His sons, now in middle life, 
find they are not citizens. In real-estate 
matters, if a certain status exists for 
twenty-one years, it cannot be contested. 
Lawsuits of almost all kinds are outlawed 
after a certain number of years, but an 
alien not properly naturalized, no matter 
how long his residence, or how good his 
behavior, is still an alien. 

Complaint is also made by the National 
Liberal Immigration League of New 
York that there are too few judges to 
keep pace with the applications for citi- 
zenship. It is said that many of those 
who go for their second papers have been 
told to return in six months, or even more. 
The officers of the league have circulated 
petitions to the governor and to Congress 
to appoint a state and a United States 
court judge whose sole duty shall be to 
look after naturalization matters. 


Regulation of Tenements.—A_ bill intro- 
duced in the Kentucky legislature pro- 
vides for regulating the sanitation and 
ventilation of tenement houses. Such 
enactments are highly meritorious. All 
students of sociology and criminology, 
says the Courier-Journal, recognize. the 
intimate connection between physical and 
moral conditions in the slums of large 
cities. Where persons are compelled, by 
their poverty and the shiftlessness of 
their landlords, to live like outcasts, they 
are in a. fair way to become outcasts. 
The moral stamina that is required to 
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keep a life wholesome amid unwhole- 
some surroundings is not a common heri- 
tage. 

But putting aside, for the moment, the 
question of the moral effect of ill-regu- 
lated tenements, there is to be considered 
the dollar and cents question of provid- 
ing for improving the public health and 
reducing the expense to the community 
of maintaining pauper invalids in public 
institutions. It is very easy to show that 
men and women who are willing to work, 
and who in health are self-supporting, 
are pauperized and disabled and thrown 
upon the community for support by be- 
ing forced to live where ill-ventilated 
hovels breed tuberculosis, where improp- 
er water supply breeds typhoid fever, and 
where various other potential causes of 
illness exist. These evils result from the 
short-sighted policy of the landlord who 
looks for to-day’s rents, and pays no at- 
tention to the condition of his property. 
In the end a loss is suffered by the owner 
from the deterioration of property left 
uncared for, loss of rents through the 
inability of disabled tenants to meet ob- 
ligations, and temporary vacancy of prop- 
erty owing to the unwillingness of rent- 
ers to take, before looking elsewhere, 
quarters where the common conveniences 
are not offered. 

There is no reason why a negligible 
minority of property owners should be 
allowed to maintain a public nuisance 
that is costly to the taxpayers as a whole, 
costly to the renting community in health 
and life, as well as dollars and cents. 
Families whose bread is hard won and 
whose life battles are hard fought are, 
in a sense, the wards of their more for- 
tunate neighbor, under the scriptural rule 
that every man is his brother’s keeper 
and under the biblical injunction to suc- 
cor the poor. They are also the wards 
of the community because their disable- 
ment shifts the burden of their support, 
automatically, to the taxpayers. Inci- 
dentally, they are human beings, and are 
entitled to such protection as will reduce 
the probability of husbands and fathers 
being deprived of their means of support- 
ing their wives and children. The prob- 
ability of their sons being driven into 
crime and their daughters into degreda- 
tion is lessened where tenement laws give 
them protection. ° 
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Hatpin Ordinances.— The war against 
the predatory hatpin is assuming nation- 
wide proportions. It is only another ex- 
ample of how even the adamantine laws 
of style must yield to the restless march 
of social and economic evolution. Urban 
congestion, and especially congestion on 
the street cars and in the subways, is be- 
ginning to make the deadly hatpin impos- 
sible, and will end by making impossible 
the large hat which it supports, aids, and 
abets. The mind refuses to conceive the 
crinoline as ever again with us. Fashion 
will continue to display its atavistic ten- 
dencies; but fashion will have to revert 
to styles that go up and down, instead of 
horizontally. It can go back to the simple 
smock of the Middle Ages or the peplum 
of the Greeks, but it cannot go back to 
the Elizabethan ruff, the farthingale, or 
the many-storied hats of the type of the 
Leaning Tower of Pisa. The dressmaker 
of the future will have to work largely in 
one dimension. 


Regulation of Wireless Telegraph.—Two 
bills regulating the use of wireless tele- 
graph are before Congress. One pro- 
vides that government messages should 
have precedence over all others, except- 
ing distress signals from vessels. The 
bill also provides a form of Federal 
license for wireless stations. The gov- 
ernment would, by its terms, be granted 
a practical monopoly of the air for wire- 
less uses, except in cases of disaster. The 
Department of Commerce and Labor 
would be given power of supervision. 

The other bill provides for a board of 
seven members to regulate the use of the 
air for telegraphic purposes. The board 
is to be composed of wireless experts, 
one each from the Treasury, Navy, and 
War Departments, three representing the 
wireless commercial companies, and one 
outside expert. This board is directed 
to frame legislation, and report to Con- 
gress in December. 


Commissioning Midshipmen.—The throw- 
ing out of the amendment to the naval 
appropriation bill, providing for the com- 


missioning of midshipmen immediately 
upon graduation from the Naval Acade- 
my, perpetuates the injustice from which 
such graduates have long suffered. The 
grade of ensign corresponds to that of 
second lieutenant in the Army, which 
each graduate of the Military Academy, 
of West Point, receives immediately upon 
graduation after the four years course 
at that institution. Midshipmen in the 
Navy, after graduating from the Naval 
Academy, are compelled to do two years 
sea duty before they finally receive the 
coveted commission which makes them 
full-fledged officers of the Navy. Prior 
to that time they occupy an anomalous 
position. They are neither enlisted men, 
nor yet officers in the full sense of the 
term, although they perform the duties 
of officers, and are under all the respon- 
sibilities and penalties which are attached 
to the position of an officer, without any 
of the emoluments or privileges. This is 


an apparent and real injustice, which 
ought to be corrected. 


Divorce Legislation.— \lismated husbands 
and wives who flit to Reno, Nevada, for 
a few months, in order to get a divorce, 
will be subjected to much inconvenience 
if the next legislature, which meets in 
January, amends the present nickel-in- 
the-slot divorce law. Members of the 
two houses who will be called upon to 
consider the proposed change will be 
urged by leading men and women 
throughout the country, to assist in re- 
forming the “easy” conditions that now 
exist. The bill extending the period that 
an applicant for divorce must actually 
reside in the divorce city, from six 
months to one year, is to be presented 
again, and will probably constitute the 
leading reform issue of the session. It 
was proposed last year, but did not reach 
a vote. The campaign is to be renewed 
with redoubled vigor at the coming ses- 
sion. Many notable men and women will 
make personal appeals to the legislators 
to remove the stain from the name of 
their state. 
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Uniform Bills of Exchange-——Charles A. 
Conant, delegate of the United States 
to a conference at The Hague on inter- 
national bills of exchange, said, concern- 
ing the conference: ‘The subject is a 
highly technical one, but is of great im- 
portance not only to.bankers, but to 
shippers of cotton, wheat, and other prod- 
ucts, as well as to importers. Nearly 
all the American states have adopted the 
negotiable instruments law in substan- 
tially the same form in which it has been 
adopted in Great Britain and her de- 
pendencies. The conference is for the 
purpose of securing a nearer approach 
to uniformity than now exists in respect 
to certain matters where there is now 
conflict or uncertainty, as in the form and 
time of protest. The subject is a broad 
one, and I hardly expect to see a com- 
plete code adopted, but any step which 
adds to the security of bills, and diminish- 
es the opportunity for fraud or misunder- 
standing, will be of benefit to inter- 
national commerce.” 


White Slave Agreement.—The interna- 
tidnal White Slave Congress, which has 
been in session in Paris, decided to draw 
up immediately an international agree- 
ment for the establishment of a bureau 
in each country, in order to make easier 
the suppression of this traffic. Under this 
agreement the circulation of objection- 
able literature will be stopped as soon 
as possible, according to the local laws 
of the various nations. The arrange- 
ment is to go into effect as soon as it 
has been approved by the different gov- 
ernments. 


Mediation Accepted by Peru— The gov- 
ernment of Peru has formally accepted, 
without reserve, the mediation of the 
United States, Brazil, and Argentina in 
the boundary dispute between Peru and 
Ecuador. 


International and 
Foreign Notes 





To Make Laws for the Air.—The first 
International Congress on Aerial Naviga- 
tion was recently held in Paris, at the 
Foreign Office. M. Millerand, the Minis- 
ter of Public Works, in his speech in- 
augurating the session, said the work of 
the congress was essentially diplomatic, 
as the advent of aeroplanes and dirigible 
balloons had given rise anew to threats 
of conflicts of not only private and public 
nature, but also of national interest to 
the different states. He concluded by 
saying that France regarded it as an 
honor to entertain the members of the 
first congress of this kind. The aim of 
the conference is to prepare international 
legislation in regard to aerial navigation. 
All the European Powers were rep- 
resented at the congress. 


Government Aid to Consumptives.—U nder 
legislation enacted in 1905 the Danish 
government pays three fourths of the ex- 
penses of all poor persons who desire to 
be treated in tuberculosis sanatoria. 
When the hospitals under construction 
are completed, Denmark will have one 
bed in tuberculosis hospitals or sana- 
toria for every 1,200 inhabitants, a fact 
which will mean that the length of treat- 
ment can be considerably extended. In 
the United States there is one bed for 
every 4,500 inhabitants. 


Japan’s New Land Law.— The recently 
adopted land ownership law, restricting 
the ownership of land in Japan to such 
foreigners as come from a country 
which extends similar privileges to 
Japanese residents, was promulgated 
recently. The operation of the Japanese 
alien land ownership law, it is said, will 
not materially change the status of 
Americans in Japan, in the matter of 
land ownership. Under the terms of the 
treaty of 1894 citizens of each country 
may own or hire and occupy houses, 
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manufactories, warehouses, shops, and 
premises in the country of the other, 
and may lease land for residential and 
commercial purposes; but the treaty does 
not confer rights to own or hire agri- 
cultural lands. 

Several states of the Union specifically 
prohibit foreigners from owning land 
within their borders. In Oklahoma it is 
prohibited altogether. Other states allow 
naturalized aliens to own land, and those 
who have declared their intention to be- 
come so. This is also the law in the 
District of Columbia. Nevada makes no 
restriction as to foreigners, except 
Chinese, who are not permitted to own 
lands in that state. Some of the states, 
including Indiana and Iowa, limit the 
amount of land an alien may own to 
350 acres. In South Carolina the limit 
is 500 acres, and in Pennsylvania 5,000. 
In New York and Texas the laws are 
similar in their effect to the law recently 
passed by the Japanese Diet, allowing 
aliens to own lands if reciprocal rights 
are granted by the country from which 
they came. 


Death of John A. Kasson.— John A. 
Kasson, former United States minister 
to Austria, died recently at Washington, 
mA 

John A. Kasson had been prominent 
in public life since the days of the Civil 
War. He was.a colleague of Garfield 
when the latter was the Republican leader 
in the House of Representatives. He 
later became minister for the United 
States to Austria, and later still, minister 
to Germany. Among his most distin- 
guished achievements was the successful 
negotiation, in collaboration with the late 
William Walter Phelps, of the tripartite- 
treaty between America, Great Britain, 
and Germany, which settled the dispute 
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among the three countries as to the 
ownership of the Samoan Islands. 

President McKinley appointed him a 
special plenipotentiary to frame the 
various reciprocity agreements with 
foreign nations under the terms of the 
Dingley tariff act. Mr. Kasson wrote 
many essays and some larger works, 
among the latter a history of the forma- 
tion of the United States Constitution 
and the history of the Monroe Doctrine. 
He was born in Vermont, but while 
still a young man moved to Lowa. 


Death of Leader of French Bar.—Henri 
Barboux, the famous lawyer and member 
of the Academy, is dead. He was born 
in 1834. Maitre Barboux is probably best 
known to Americans through his share 
in the Hart McKee divorce case in Paris 
in 1908. He was counsel for Mrs. Mc- 
Kee, who had been Mrs. Hugh Tevis. 
He was pitted against the famous Maitre 
Labori, the defender of Dreyfus. They 


fought a drawn battle, the court granting 
divorces to both parties. 

He was born at Chateauroux, Septem- 
ber 24, 1834. He was educated for the 
bar, and soon acquired celebrity as a 


pleader. He figured prominently in the 
Panama scandal cases, in the litigation 
over Sara Bernhardt’s desertion of the 
Theatre Francais, and in practically all 
the great trials of the last half century, 
in which the principles of the commer- 
cial law have been involved. He was an 
advocate of the Cours d’Appel, a posi- 
tion somewhat equivalent to that of a 
lawyer practising in the Supreme Court 
of the United States. In 1908 he was 
chosen a member of the French Acad- 
emy as the best living exponent of 
French forensic eloquence. He was for 
sometime president of the French Bar 
Association and vice president of the 
Prison Association. 












The Alabama State Bar Association 
will convene at Mobile on July 14th and 
15th. 


Arkansas. 


A Little Rock (Ark.) Bar Association 
was recently organized at a meeting of 
Little Rock attorneys in the supreme 
court rooms. John M. Moore was elected 
president, John Fletcher vice president, 
and Roscoe Lynn secretary. A constitu- 
tion was adopted as written by Ashley 
Cockrill. The object of the association 
as set forth in the Constitution is to 
uplift the bar of Little Rock. Admit- 
tance to the association can be gained 
only through a nominating committee. 


Colorado. 


The Colorado State Bar Association 
holds its annual meeting at Colorado 
Springs on July Ist and 2d. 


Indiana. 


The Indiana State Bar Association will 
meet at Indianapolis on July 7th and 8th. 


lowa. 


The Monroe County (Iowa) Bar As- 
sociation held a meeting in the offices of 
Mabry and Hickenlooper, and chose the 
following officers for the ensuing year: 
President, T. B. Perry; Vice President, 
D. M. Anderson; Secretary, W. E. Gilt- 
ner; Treasurer, Thomas Hickenlooper. 

A committee consisting of J. T. Clark- 
son, J. R. Price, and D. M. Anderson 
was named to select a date and prepare 
for the annual banquet. 


Kentucky. 


It is announced that the Kentucky 


State Bar Association will hold its annual 
meeting at Middlesboro on July 12-14. 





Associations 
You are cordially invited to send us items of 


interest pertaining to your Bar 
Associatioms. 
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Louisiana. 


The Louisiana Bar Association con- 
vened at Baton Rouge on May 20-21. 
The address of welcome was made by 
Mayor Jules Roux, on behalf of the city, 
while Judge T. Sambola Jones did a like 
service for the bar of Baton Rouge, both 
speeches being responded to by Hon. H. 
Garland Dupre, on behalf of the associa- 
tion. 

The meeting then plunged right into 
the subject for debate,—the appellate pro- 
cedure bill,—and while there seemed to 
be a general sense that under present con- 
ditions the procedure was not ideal, still 
it was clearly evident that the meeting 
did not believe that the proposed bill 
would better conditions. The report and 
bill suggested by the committee on juris- 
prudence and law reform was read by 
Solomon Wolff. Addresses upon the 
proposed bill were made by Joseph P. 
Blair, of New Orleans, Judge E. W. 
Sutherlin, of Shreveport, Hon. George 
H. Terriberry, of New Orleans, E. B. 
Dubuisson, of Opelousas, and Pierre 
Crabites, of New Orleans. All the 
speakers agreed in saying that the com- 
plaint was not with the members of the 
court, which was characterized as a hard- 
working, industrious, conscientious body, 
but with the fact that the present mode of 
procedure placed too much work on 
them. 

The principal address was given by 
Archibald R. Watson, corporation coun- 
sel of New York city, upon “Some of the 
Problems and Responsibilities of Munici- 
pal Government.” 

Saturday afternoon, May 21st, was de- 
voted to the address of the president of 
the Louisiana Bar Association, Hon. E. 
H. Randolph, of Shreveport, and to the 
reports of standing committees. 

The meeting closed on Saturday night 
with a banquet at the Istrouma Hotel. 
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Honorable E. H. Randolph acted as toast- 
master ; Lieutenant Governor P. M. Lam- 
bremont spoke on “The Lawyer as a Pub- 
lic Official ;’ Archibald R. Watson’s sub- 
ject was “The Lawyer from the Metrop- 
olis;” Judge Frank A. Monroe’s theme 
was “The Lawyer as a Justice ;’”’ Thomas 
D. Flynn delineated “The Lawyer Who 
is Trying;’ Judge I. D. Moore’s topic 
was “The Lawyer Who has been Tried,” 
and R. L. Tullis discussed “The Lawyer 
at the Capital.” 


Maryland. 


The Maryland State Bar Association 
will convene in annual. session at Hot 
Springs, Virginia, on July 26-28. 


Missouri. 


The Missouri Bar Association will 
meet at Excelsior Springs on July 20-21. 


Pennsylvania. 


The sixteenth annual meeting of the 
Pennsylvania Bar Association was held 
at the Hotel Cape May on Tuesday, Wed- 
nesday and Thursday,( June 28, 29 and 
30. Gustav A. Endlich, Reading, Penn- 
sylvania, delivered the president’s address 
June 28. The annual address was deliv- 
ered the same evening by Honorable 
James Pennewill, Chief Justice of Dela- 
ware, on “The Layman and the Law.” 

Papers, followed by a discussion of 
each paper, were read as follows: Wed- 
nesday, June 29, by Hampton L. Carson, 
of Philadelphia, on “The Genesis of 
Blackstone’s Commentaries and Their 
Place in Legal Literature,” illustrated by 
an exhibition of legal classics, portraits, 
autograph letters, and original docu- 
ments, including Blackstone’s commis- 
sion as a judge, his appointment as King’s 
counsel, notes from the Commentaries, 
the original first edition, English; the 
first American edition, the first illustrated 
edition, etc.; on Thursday, June 30, H. 
Frank Eshelman, of Lancaster, Pennsyl- 
vania, spoke on “The Constructive Genius 
of David Lloyd in Early Colonial Penn- 
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sylvania Legislation and Jurisprudence, 
1668-1731.” 

The sixteenth annual banquet was held 
at the Hotel Cape May at 7:30 p. m. on 
Thursday, June 30. Responses to toasts 
were given by Governor Stuart, Chief 
Justice Pennewill, Governor Fort, of 
New Jersey, and others. 


Tennessee. 


At the recent meeting of the central 
council of the Tennessee State Bar As- 
sociation, it was decided that the annual 
meeting of the State Bar Association, 
which was scheduled to take place in 
Memphis, should be postponed so as to 
accept the invitation of the Chattanooga 
Bar Association to hold a joint meeting 
with the American Bar Association, 
which will meet at Chattanooga during 
the latter part of August and the first of 
September. The central council fixed the 
meeting on August 29, one day in ad- 
vance of the first business session of the 
American Association, and after the first 
day the State Bar Association will act as 
hosts, with the Chattanooga Bar, in en- 
tertaining the American Association. 

In addition to the regular business ses- 
sion of the first day’s meeting, the State 
Bar Association will be addressed by 
Colonel W. A. Henderson, general so- 
licitor of the Southern Railway Com- 
pany, who will speak on the question, 
“Fees of a Tennessee Lawyer.” 


Texas. 
The annual meeting of the Texas State 
Bar Association will be held at San An- 
gelo, on July 5-6. 


Washington. 


The Washington State Bar Association 
will convene in annual session at Belling- 


ham on July 28-30. 


West Virginia. 


The West Virginia State Bar Asso- 
ciation will meet at White Sulphur 
Springs on July 14-15. 





Law Schools 


Devoted to the interests of Law Schools and 
their students the coming leaders 


of the American bar. 


American Central Law School. 


A new department in the study of law 
has been established by the American 
Central Law School of Indianapolis, 
which opened a legal dispensary, through 
which the deserving poor of the commu- 
nity will receive gratuitous advice and as- 
sistance in regard to their legal rights, 
in cases arising in good faith. The dis- 
pensary has received recognition at the 
hands of Judge Stubbs, of the juvenile 
court. Arrangements have been made 
by which members of the dispensary will 
be in attendance at the court to assist in 
examining the witnesses and in present- 
ing the law. In the absence of an attor- 
ney representing the state, such member 
will assist in the prosecution. When the 
commonwealth is represented, and the de- 
fendant is not, and is unable to employ an 
attorney, the dispensary member will ap- 
pear for him. These appointments are 
without remuneration, and each member 
will continue to serve about a month, 
when another will take his place. 


University of Chattanooga. 


Few classes are as cosmopolitan as the 
senior class of the University of Chat- 
tanooga Law Department, with its rep- 
resentation from seventeen states of the 
United States, and from Russia and 
Porto Rico. The class, composed of 
forty-five graduates, received their di- 
plomas and the degree of LL.B., at the 
general commencement of the ‘varsity, 
in the Albert Theater. 


Chicago Kent College of Law. 


Judge Edmund W. Burke, in an ad- 
dress at the annual banquet of Chicago 
Kent College of Law, in the La Salle 
Hotel, given in honor of the graduating 
class of 1910, spoke of “The To-mor- 
row,” and advised the class to read the 


newspapers and keep close knowledge 
of current events. “Read the newspapers 
all the time,” he said, “not any particular 
part, but the things that touch on current 
events. They are our greatest educators, 
and if you have to choose between your 
Blackstone or other pleasures, take the 
daily newspaper first.” 


Detroit College of Law. 


The annual oratorical contest of the 
Detroit College of Law was held at 
Y. M. C. A. Hall. Six orations were 
given. The winner of the first prize, 
a gold medal offered by George F. 
Monaghan, was John Sloan, 1911. His 
subject was “Political Parties and Par- 
tisanship.” The second prize, a gold 
medal offered by Phillip McHugh, was 
won by Walter Gehrke, 1912, his subject 
being “Logan, Nature’s Nobleman.” <A 
large audience greeted the orators, and 
the contest was one of the most success- 
ful in the history of the college. 


Fordham University School of Law. 


The last of the series of public lectures 
held by the Fordham University School 
of Law, during the academic year, was 
given by Honorable Charles E. Little- 
field, who spoke upon “The Law in Re- 
lation to Labor Unions.” 


University of Georgia. 


Judge W. A. Newman made an address 
to the students of the senior and junior 
classes of the Law Department of the 
University of Georgia, on “Federal Pro- 
cedure.” After discussing this subject 
at length, Judge Newman digressed for 
a bit, and talked on “Professional Ethics” 
in the courts, and gave the young lawyers 
some valuable points on this important 
subject. 
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Judge Newman has been kind enough 
each year, during the session of the 
United States court, to deliver a talk to 
the law students, and they look forward 
to his address each year with great 
interest. 


Hastings College of Law. 


Twenty-three young attorneys, consti- 
tuting the graduating class of 1910 of 
Hastings College of Law, gathered at 
the banquet board, full of good cheer 
and college spirit. The dean and the 
professors were the guests of honor. 

Harry I. Stafford made an excellent 
toastmaster. Toasts were responded to 
by Theodore Wittschen, Edward I. Bar- 
ry, Gustave Barrity, and Albert Picard. 
Original poems, dedicated to the class, 
were read by Andrew R. Schottky and 
O. C. Woodburn. Professor Brann and 
Dr. Taylor complimented the class upon 
its excellent showing. 


Indiana Law School. 


The annual commencement exercises 
of the Indiana Law School were held 
in the auditorium of the Indiana Pythian 
building. Daniel Wait Howe addressed 
the graduating class, taking as his sub- 
ject “The Young Lawyer.” He said 
that honesty was an absolute necessity 
in the practice of law, and no matter 
how successful one is, it must not be at 
the cost of character. No profession has 
a higher sense of duty or a higher moral 
standard, he said, than the legal pro- 
fession. 

Addison C. Harris, president of the 
board of trustees, presented the diplomas. 
Arthur Raymond Robinson, the class 
valedictorian, in his address traced the 
history of the development of law, and 
paid a tribute to the faculty of the law 
school. 

Mr. James M. Ogden, lecturer in the 
Indiana Law School and author of Og- 
den’s Negotiable Instruments, at the an- 
nual banquet of the alumni association, 
defined the duties of a lawyer in the 
following “ten commandments :” 

“Be loyal to the interests of the client 
whose cause you have championed, and 
in his cause be guided by high moral 
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principle. Do not let the amount of your 
fee determine the amount of your in- 
dustry. 

“Neither underestimate nor overrate 
the value of your advice and services in 
your client’s behalf. 

“Be honest with, and respectful to, 
the court. 

“Do not depend on bluff or trick or 
pull to win a case, but depend on 
thorough preparation. 

“Give a measure of your best legal 
service to such public affairs as may 
best serve your community. Remember 
also to protect the defenseless and op- 
pressed. 

“Never seek an unjustifiable delay. 
Neither render any service nor give any 
advice involving disloyalty to the law. 

“Be friendly with and keep faith with 
the fellow members of the bar; publish 
their good characteristics rather than 
their shortcomings. Especially be on 


friendly terms with the young man start- 
ing in the legal profession, and, if neces- 
sary, inconvenience yourself in order to 
encourage him. 

“Do not discuss your cases with the 
court in the absence of opposing counsel. 


“Avoid the ‘easy-come,’ 
method with your finances. 
fee until paid. 

“Keep up regular habits of systematic 
study of the law. Acquire special knowl- 
edge in some one of its branches. Re- 
member the law is a jealous master.” 


‘easy-go’ 
Bank on no 


Jefferson School of Law. 


Commencement exercises of the Jef- 
ferson School of Law were held at 
Macauley’s Theater, and twenty-one 
young men of the school were launched 
into the legal profession. 

The chief address was delivered by the 
Honorable James Breathitt, Attorney 
General of Kentucky. Judge Breathitt’s 
remarks consisted mainly of advice to the 
graduates as to how to become success- 
ful in the practice of law. He created a 
laugh when, in urging the young lawyers 
to use wisdom in trying to have bills 
enacted, in the event any of them became 
legislators, he told of a bill a certain 
lawmaker wished to have made a law. 
“The bill read,” said Judge Breathitt, 















“that it be unlawful for any man to try 
to marry his widow’s sister.” 

Robert G. Wulf, of the Jefferson de- 
bating society, George C. Burton, of the 
senior class, and Kendrick R. Lewis, rep- 
resenting the junior class, delivered ad- 
dresses and were enthusiastically ap- 
plauded by the large audience. Follow- 
ing the speechmaking, diplomas were 
presented, and medals were awarded by 
Judge Miller and Secretary Pennebaker. 


University of Louisville. 


Members of the 1910 graduating class 
of the Law Department of the University 
of Louisville celebrated the close of their 
scholastic course by a banquet at the 
Seelbach. The class also affected a per- 
manent organization, elected its first staff 
of officers, and outlined plans for future 
activities. The officers are: President, 
Emmet O'Neal; vice president, E. F. 
Ames; secretary-treasurer, O. B. Fryrear. 

Emmet O’Neal served as toastmaster 
at the banquet. The speakers were H. 
J. McMahon, O. B. Fryrear, E. F. Ames, 
and H. P. Binkley. 


Suffolk Law School. 


In the opinion of Dean Gleason L. 
Archer, expressed at the fourth annual 
banquet of the Suffolk Law School, the 
field for the lawyer to-day is as big as 
ever. Dean Archer stated that there are 
more men studying law in Massachusetts 
than ever, and that this increase is due 
to a larger population and a demand for 
knowledge of the law in business. Oth- 
er speakers were Hon. Arthur W. Dolan 
and Ex-Mayor Thomas J. Boynton, of 
Everett. Webster A. Chandler was toast- 
master. 


Leland Stanford Junior University. 


The Law Association of Leland Stan- 
ford Junior University held its banquet 
at the Palace Hotel, San Francisco. 
President David Starr Jordan, of the 
University, Professor F. C. Woodward, 
head of the Law School, Judge G..H. 
Sturtevant, of San Francisco, C. M. 
Fickert, District Attorney of San Fran- 
cisco, P. V. Long, City Attorney, and 
F. V. Keesling, of the San Francisco 
bar, responded to the toasts. About 
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seventy members attended. F. V. Kees- 
ling was elected president, and Mr. Bor- 
land, secretary-treasurer, of the associa- 
tion for the year 1910-11. 


Notre Dame Law School. 


Notre Dame continued its successful 
work in debates by defeating the Detroit 
College of Law. Since Notre Dame has 
been represented by a debating team, 
it has lost but one debate out of seventeen, 
that being to Georgetown last year. 
Later in the year its team defeated the 
victors at Washington in a return con- 
test. This record in debating is unex- 
ampled in the history of American col- 
leges, and the students are very proud 
of the record. The university was rep- 
resented by James L. Hope, Paul J. 
Donovan, and George W. Sands, with 
Otto A. Schmid, acting as alternate. 
Harry J. Lippman, Antonio P. Entenza, 
and L. Gordon Brewer were the Detroit 
debaters, with Alvin W. LaForge acting 
as alternate. The question was ‘“Re- 
solved, That Federal legislation should 
be enacted establishing a central bank in 
the United States.” Detroit College of 
Law spoke on the affirmative side of the 
question, and Notre Dame Law School 
upheld the negative argument. 


The Temple University Law School. 


The degree of Bachelor of Laws was 
conferred upon twelve graduates of the 
Law Department of Temple University 
at Philadelphia on Saturday afternoon, 
June 4th. The address to the graduates 
was delivered by the Rev. Dr. Newell 
Dwight Hillis, of Plymouth Church, 
Brooklyn. The Law School maintains 
a four years’ course, since it has been 
found utterly impossible for most men 
to cover thoroughly in an evening school 
the different branches of the law in any 
less time. It is a notable fact that no 
graduate has failed to pass the bar exam- 
inations of any state. 


Wake Forest Law School. 


The summer course in Wake Forest 
College School of Law began on June 
6th, to continue till the 
examination. 
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New Law Books 


An index of current legal 
thought. 


“W ork-Accidents and the Law.” sy Crys- 
tal. Eastman. (Charities Publication 
Committee, 105 East 22d Street, New 
York.) $1.50 net. 

This interesting and valuable publi- 
cation forms part of the Pittsburgh Sur- 
vey, made under the auspices of the 
Russell Sage Foundation. The purpose 
of the investigation, conducted under the 
guidance of the Foundation, into the 
conditions surrounding industrial wage 
earners has been two fold: To discover 
to what extent accidents can be prevent- 
ed; and to see if the burden of them 
falls where in justice it should. 

The volume is divided into three parts. 
Part I. considers “The Causes of Work- 
Accidents ;” Part II. treats of the ‘Eco- 
nomic Cost of Work-Accidents;” and 
Part III. deals with “Employers’ Lia- 
bility.” In the Editor’s Foreword, Mr. 
Paul U. Kellogg, Director of the Pitts- 
burgh Survey, observes: “It is my be- 
lief that this outspoken pioneer presenta- 
tion will open up to the public considera- 
tion a situation which in our industrial 
districts has been weakly surrendered 
to inertia and trepidation. The lives of 
men, the fair living of families,—these 
are worth considering to the uttermost 
against the risks of work. These the 
industries of America waste without tal- 
iv.” 


Gilbert's “Annotated New York Code of 
a Procedure. 2d ed. 1 vol. Buckram, 
$10. 

“The Modern Corporation: Its Mechanism, 
Methods, Formation and Management.” By 
Thomas Conyngton. 4th ed. $2. 

“Actions by and against Corporations.” By 
Joseph A. Joyce. Canvas, $6.50. 

Russell on “Crimes.” 7th English edi- 
tion. With Canadian notes. 3 vols. $24. 

“Index-Digest of Decisions under the Fed- 
eral Safety Appliance Acts.” Prepared at 
the direction of the Interstate Commerce 
Commission, by Otis Beall Kent. Copies 
of the Index-Digest may be procured 
from the Superintendent of Public Docu- 
ments, Government Printing Office, 
Washington, D. C., at the actual cost of 
material and binding, 70 cents in cloth, 
and 40 cents in paper covers. 

“The Modern Law of Evidence.” By 
Charles F. Chamberlayne. 4 vols. $7 
per vol. Special price for orders re- 
ceived in advance of publication, $6.50 
per vol. 

“Intoxicating Liquors.” By W. \W. Wool- 
len and W. W. Thornton. 2 vols. Buck- 
ram, $13.50. 

“The Law of Intoxicating Liquors.” By 
Howard C. Joyce. Buckram, $7.50. 

“Mining Law of Canada.” By Alfred 
B. Morine, K. C. Half Calf, $7.50. 

Schouler on “Wills and Administration.” 
$6. 


Recent Articles in Law Journals and Reviews 


Bills and Notes. 
“The Negotiable Instruments Law.”— 
27 Banking Law Journal, 220, 316. 
Brewer. 
“The Late Justice Brewer.”—14 Law 
Notes, 26. 
“The Late Mr. Justice Brewer.”—22 
Green Bag, 265. 
Campbell. 
“Lord Chancellor Campbell.”—35 Law 
Magazine and Review, 257. 


Carriers. 

“Contract Limitations of the Common 
Carrier’s Liability..—8 Michigan 
Law Review, 531. 

Commerce. 

“Street Railways and the Interstate 
Commerce Act.”—10 Columbia Law 
Review, 451. 

Constitutional Law. 

“Effect of Overruling Opinion of 

Court of Last Resort on Rights Ac- 
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quired on Opinion Overruled.”—70 
Central Law Journal, 366. 
“The Fifteenth Amendment.”—10 Co- 
lumbia Law Review, 416. 


“The Canadian Constitution.’”—14 
Law Notes, 27. 
Contracts. 


“Equity and the Statute of Frauds.”— 
21 Bench and Bar, 61. 

“Mercier v. Campbell and the Statute 
of Frauds.”—46 Canada Law Jour- 
nal, 273. 

Corporations. 

“Executed Ultra Vires Transactions.” 
—23 Harvard Law Review, 495. 

“Corporation Liens on Stock.’—8 
Michigan Law Review, 55 

“Status of Preferred Stockholders in 
Bankruptcy Proceedings.” —70 Cen- 
tral Law Journal, 330. 

Courts. 

“Small Holdings Act and Courts of 
Justice.’”—42 Chicago Legal News, 
316. 

Credits. 

“Credits and Currency for an Emer- 
gency.”—27 Banking Law Journal, 
225. 

Criminal Law. 

“Evils and Remedies in the Adminis- 
tration of the Criminal Law.”—42 
Chicago Legal News, 320. 

“The Prerogative of Mercy.”—74 Jus- 
tice of the Peace, 206. 

“Guilty, but Insane.”—74 Justice of 
the Peace, 206. 

“Several Offenses on the Same Day’ — 
74 Justice of the Peace, 219, 231. 

“Criminal Statistics 1908.”—35 Law 
Magazine and Review, 312. 

Divorce. 

“Uniform Divorce Legislation.”—17 
Case and Comment, 17. 

“Divorce Legislation.” —22 Green Bag, 
275. 

Equity. 

“Equity and the Statute of Frauds.”— 

21 Bench and Bar, 61. 
Evidence. 

“The Evidence of Prisoners in Eng- 
land.”—42 Chicago Legal News 
385. 

“Legal Presumptions.”—35 Law Mag- 
azine and Review, 265. 

Halsbury. 
“Lord Halsbury, England’s Grand Old 
Man.”—17 Case and Comment, 20. 
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Hughes, Mr. Justice. 

“Sketch of.”—17 Case and Comment, 
E 

Landlord and Tenant. 

“Law of Leases in British India.”—7 

Madras Law Times, 99. 
Larceny. 

“Corpus Delicti in Larceny.”—31 

Australian Law Times, 65. 
Monopoly. 

“Criminal Conspiracies in Restraint of 
Trade at Common Law.”—23 Har- 
vard Law Review, 531. 

Municipal Corporations. 

“The Various Forms of Commission 
Government.”—70 Central Law 
Journal, 384. 

“Business Government for Cities.”— 
17 Case and Comment, 4. 

Patents. 

“The Patents and Designs Act 1907.” 
—35 Law Magazine and Review, 
289. 

Pleading. 

“Judgment on the Pleadings on Mo- 

tion.”—21 Bench and Bar, 53. 
Principal and Agent. 

“The Liability of an Undisclosed Prin- 
cipal. [.”—-23 Harvard Law Review, 
513. 

Real Property. 

“The Land System of New Zealand.” 
—35 Law Magazine and Review, 
279. 

Taxes. 

“The Income Tax Amendment.’’—10 

Columbia Law Review, 379. 
Uniform Legislation. 

“Uniform State Laws.”—42 Chicago 
Legal News, 314. 

“The Unification of American Law.” 
—22 Green Bag, 267. 

“Judge Gibbons’ Proposed Amend- 
ment: A Plan to Promote Uniform 
Legislation."—17 Case and Com- 
ment, 14. 

War. 

“The War Office in Modern Times.’ — 

35 Law Magazine and Review, 269. 
Waters. 

“Liability of Owner of Irrigation Ditch 
for Damages Arising from Its Con- 
struction and- Maintenance.”—70 
Central Law Journal, 349. 

Witnesses. 
“Art in Direct Examination.”—17 
Case and Comment, 8. 




































































uaint and 
Curious 


Odd legal incidents gleaned from 
modern chronicles. 


Edible Evidence.—In its zeal to absorb 
all the facts in the case, a jury in the 
district court at Salt Lake City not only 
nullified its own verdict of guilty, but 
made it impossible for the prosecution 
to make out a case before another jury. 
A druggist was on trial for selling liquor 
without a license. While deliberating, 
the jury sent for the exhibit, a flask of 
whisky. When it was returned to the 
court room, Judge Lewis noticed that it 
was empty. He reprimanded and dis- 
missed the jury, and notified the defense 
that a motion for a new trial would be 
granted. The motion was made, and the 
state will have to dismiss the case for 
lack of its chief evidence. 

On the same day at Atlantic City New 
Jersey, police officials were forced to 
withdraw a charge of thieving after 
they discovered the prisoner had eaten 
the evidence. The patrolman claimed 
that he caught the accused stealing pies 
left by a baker on the doorstep of a 
Chelsea cottage, but on the way to the 
station house the prisoner calmly ate the 
pies, and left no visible signs of the theft. 
Lacking evidence, Recorder Keffer of- 
fered to allow the man to go if he would 
leave the city, and the proposition was 
gratefully accepted. 


Mystery of Mysteries —What is hash? 
This all important question has been put 
to the learned Supreme Court of the 
United States. Regrettable to say, the 
mystery remains unsolved, the question 
is unanswered. The Supreme Court, 
almost omniscient, usually plain spoken 
and decisive, sidesteps and decides nega- 
tively. “Hash is not merchandise.” 

The wise justices are asked if a certain 
New York city restaurant company is 
amenable to the national bankruptcy 
law, and answers it is not because it is 
“not engaged principally in trading and 
mercantile pursuits.” Consequently a 


restaurant keeper is not a merchant; the 
hash and the other more-or-less-edibles 
he sells are not merchandise. 

With all due respect to the United 
States Supreme Court, it must be said 
that the justices lost an opportunity to 
make themselves immortal. Worse, their 
evasive decision fills the lay mind with 
doubt of its accuracy. <A collar button, 
a pair of scissors, and other articles often 
found in hash are all merchandise. Bet- 
ter had the Supreme Court answered: 
“Hash is a diversified, variegated con- 
glomerate, manufactured synthetically 
and full of the unexpected.” That sounds 
better, and is not negative at least; is 
accurate, 

The truth will yet be known. Daily 
the servitors in the least pretentious eat- 
ing-houses come perilously near telling. 
For if you go to a very cheap restaurant 
and order hash, you will hear the tough 
waiter shout your order to the cook: 
“One review of reviews!’ Or perhaps 
the dialogue is in this form: “Hash,” 
says a customer. “Gentleman wants to 
take a chance!” shouts the waiter. “I'll 
have hash, too,’ says the next customer. 
“Another sport!’ shouts the waiter. 


Pudding, Pastry, and Prunes— An ex- 
tremely interesting question relating to 
one of the mainstays of the American 
table, says the Democrat and Chronicle, 
has just come before the appellate di- 
vision of the supreme court, sitting in 
New York, for judicial determination. 
A man sublet part of his restaurant, with 
the understanding that he was to retain 
the sole right to sell pastry. The defend- 
ant, he alleged, violated the agreement 
by selling rice pudding and prunes. The 
court upheld his contention that rice pud- 
ding is a pastry, but dismissed the com- 
plaint as to prunes. 

We suspect that the average house- 
wife will not entertain a very flattering 
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opinion of the culinary knowledge of a 
court that says rice pudding is pastry. 
We trust that we are conveying no con- 
tempt of court in declaring strongly that 
we should not care for that kind of rice 
pudding. We defer becomingly to— 

“Poetic Justice, with her lifted scale, 
Where in nice balance truth with gold 
she weighs, And solid pudding against—” 
the defendant in the case. Presumably, 
learned judges may at their discretion 
override dictionaries and a proper taste 
in desserts. Besides; we remember that, 
before the tribunal of the tariff, frogs’ 
legs have been put in the classification of 
dressed poultry. But we are not con- 
cerned about that here. 

Along with the rice pudding affirmatiott 
by the court runs the deduction that 
prunes are not pastry. With this line 
we concur, though they do on occasion 
bake tastily into flaky crusts. Authority, 
Dickens, J., case of “Little Dorrit” et al.: 
“Papa, potatoes, poultry, prunes, and 
prism, all very good words for the lips,— 
especially prunes and prism.” 

The court’s attitude as to prunes was 
sound and unassailable, and that is the 
overshadowing issue. It might have held 
that rice pudding was a fluid and should 
be drunk through a straw, or a medicine 
to be administered in capsules, without 
in any way endangering the stability of 
our institutions. America is not Asia. 
The case of prunes is different. It is 
most important that the usefulness of the 
prune shall not be fettered, curtailed, hop- 
pled, or bound down within the narrow 
limits of a judicial definition. It is the 
one unique product of nature that in 
thousands of homes in our northern 
climate bridges over the gulf between 
peaches and cream and strawberry short- 
cake. It is as much of a fixture in the 
scenery of the boarding-house landscape 
as the time-honored caster. It can be 
regarded either as a sauce or a vegetable 
side dish, a delicious dessert or an ap- 
petizing entrée. It fits in with any course. 
It can be served for breakfast, lunch, .or 
dinner. 

The learned court took the wise course. 
To have defined the prune as pastry 
would have robbed it of its chief glory, 
destroyed its commercial value in a 
large measure, and reduced it to the 
prosaic level of “pie timber.” 
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Judge’s Arctic Circle Circuit— Judge 
Noel of the judicial district of Athabasca, 
has gone on the most northerly circuit 
ever undertaken by a Canadian judge, 
accompanied by a full retinue of court 
officers. Before he gets back he will hold 
court at Ft. McPherson and Herschell 
Island, both of which are within the 
Arctic Circle. From Edmonton he goes 
by train for the first 100 miles, then he 
takes a canoe, and, unless he makes the 
schedule to the day, he will return by dog 
train. With Ft. McPherson as his ob- 
jective, he will follow the Mackenzie 
from its source in the Great Slave Lake 
to a point a little more than 100 miles 
from the mouth, from which it discharges 
its waters into the Arctic Ocean. 

It will be late in the year before the 
judge will be able to reach the other 
points he proposes to visit, namely, Ft. 
Vermillion, Peace River Crossing, and 
Lesser Slave Lake, where he is to hold 
court. If the route as proposed is fol- 
lowed, 7,000 miles will have been covered 
before the trip is concluded. 


A Judge in Papua.—Chief Justice J. H. 
P. Murray, lieutenant governor of 
Papua, who is coming to England for a 
twelve-month holiday, says the London 
Chronicle, may be called the cadi of the 
Empire. Papua is only in a primitive 
stage of civilization, and when Chief Jus- 
tice Murray goes on circuit he generally 
holds his court seated in the protecting 
shade of an equatorial tree. There are 
still some cannibals and head hunters in 
Papua. These perils, with malarial fever 
and a torrid sun, make the life of a judge 
in Papua not altogether enviable. 


An Up-to-Date Brief—The supreme 
court of California is said to have cited 
an attorney for contempt, because he 
used George Ade’s slang in preference 
to the language of Blackstone in a brief 
recently submitted to the learned judges. 

When the court met en banc one of the 
justices took up the brief, and began to 
read it aloud: “Then the state court 
butts in to the game,” he read in an 
amazed tone. “Beg pardon, I didn’t fol- 
low,” interrupted one of the learned as- 
sociate justices. “Then the state court 
butts in—” “My gracious,” exclaimed a 























































































































































































96 Case and 
justice, “did Blackstone ever use such 
language?” “If my memory serves me,” 
suggested Justice Melvin, ‘it sounds like 
a newer master, George Ade I believe 
his name is.” 

The justice who was reading the brief 
continued: ‘Then a state court butts 
into the game, and when it has gotten its 
butter going it is unable to stop, but con- 
tinues with all the judicial solemnity of 
an owl. Its actions would doubtless pass 
muster in a circus or a moving picture 
studio, but certainly do not comport very 
well with the dignity and caution—” 
“Dignity and caution, does he say—sac- 
rilege,” muttered a learned judge. “But 
go on; we must get this nightmare over. 
And they talk of abolishing capital 
punishment.” 

The reading of the brief was con- 
tinued: “Do not comport very well with 
dignity and caution and evenness of mind 
popularly believed to be personified in 
one who wears the judicial ermine, and 
is presumed to know the law and to ad- 
minister it.” 

There was a general judicial gasp en 
banc. “The decision is a peach,” con- 
tinued the reader. “What!” exclaimed 
“What!” “In the ver- 


a learned judge. 
nacular,” exclaimed Justice Melvin, “the 


word ‘peach’ signifies anything rare, 
pretty,—I gather that it is used here in 
an ironical sense.” 

“Said rotten decision,” continued the 
reader, “was the: rottenest decision that 
ever disgraced the records, of any court, 
for it wiped out the entire story of his 
perfidy. It is a raw decision.” 

“That, I fancy, is another colloquial- 
ism,” asserted Justice Henshaw. “The 
said judgment,” the brief read, “is one of 
the wonders of the legal world.” “It is 
a finding not only frivolous, but false 
as well, and was intended simply as a 
cloak to cover more villainy.” 

There were phrases that never before 
had found their way into the pure lexicon 
of the supreme court. “The decision was 
putrid.” 


There was sarcasm, too. “The judg- 
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ment was the conclusion of a sapient 
court, of massive brains, a masterpiece 
of judicial wisdom.” 

And all this the supreme court of Cali- 
fornia declared to be “scandalous, dis- 
graceful, insulting, and a contempt of 
court.” 


Ita Lex Scriptan—In the session laws of 
South Dakota for 1909, chapter 139, is 
a resolution proposing an amendment to 
the Constitution of the state, to be voted 
upon at the next November election, 
which, after providing that the debt of 
any county, city, town, etc., shall never 
exceed five per centum of the assessed 
valuation of the taxable property therein, 
proposes in one of the provisos the fol- 
lowing : 

“That any county, municipal corpora- 
tion, civil township, district, or other sub- 
division may incur an additional indebted- 
ness not exceeding ten per centum upon 
the assessed valuation of the taxable 
property therein for the year preceding 
that in which said indebtedness is in- 
curred, for the purpose of providing 
water and sewerage for irrigation, do- 
mestic uses, sewerage and other pur- 
poses.” 


The Deadly Bargain Counter—A mercan- 
tile firm is held in F. W. Woolworth & 
Co. v. Conboy, 170 Fed. 934, not to be 
liable to a customer attracted to its place 
of business by a special sale, and who 
was forced, by the crowd besieging the 
bargain counter, down the entrance to 
a stairway leading to the basement, and 
injured. 


Amazon Invokes Code Duello. — An 
elderly woman residing in Louisiana is 
said to have recently challenged a woman 
of the same age to a duel, and stipulated 
shotguns as weapons. For this she was 
brought before the district court and fined 
for assault. “But my challenge was not 
accepted,” she protested. The court held, 
however, that a challenge to a duel con- 
stituted an assault. 





udges and 
Lawyers 


A contemporary record of the men who are 
or have been doing the world’s legal 
work. _ Illustrations from photographs. 


Samuel Untermeyer 
A Leader at the New York Bar. 


The sum of $775,000, paid to Samuel 
Untermeyer, of New York, not long ago, 
is generally admitted to be the largest 
fee ever obtained by a lawyer in a single 
case in this country, and perhaps in all 
the world. The big fee was in compen- 
sation for three or 
four years’ work in 
bringing about the 
merger of the Utah 
Copper Company 
and the Boston 


Consolidated Min- 
ing Company. 


Directors and 
stockholders of 
both companies 
voted unanimously 
that $775,000 was 
not too much pay 
for Mr. Untermey- 
er’s expert and 
long-continued 
services. Judges 
of the United 
States circuit 
court also approved 
the item by their 
action in dismiss- 
ing an injunction 
suit in which the 
plaintiff stated the 
amount of the fee, 
and charged that it 
was excessive. In 
view of the fact that the merger will 
probably involve a _ capitalization of 
$100,000,000, the fee is really modest. 
It amounts to less than 1 per cent. Law- 
yers in accident cases against corpora- 
tions, on the contingent fee basis, usually 
ask 50 per cent of the damages recovered. 

It will be remembered that Mr. Unter- 
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UNTERMEYER 


meyer was recently assigned by the court 
to defend Marie Auguste Crisanti, an 
Italian woman charged with murder, and 
that he successfully conducted the de- 
fense. In that instance he was awarded 
$500 for a week’s work, which amount 
he presented his 
client upon her ac- 
quittal. 

Mr. Untermeyer 
has modestly said 
that the same result 
would have been 
achieved if the ac- 
cused had been de- 
fended by any oth- 
er lawyer at the 
bar, of average 
skill and experi- 
ence, provided he 
had the means and 
was willing to ex- 
pend a moderate 
amount of time and 
a few hundred dol- 
lars in preparing 
the defense. But 
the fact remains 
that he magnani- 
mously turned 
aside from highly 
profitable employ- 
ments, to give his 
time, ability, and 
money in aid of a 
poor unfortunate. 

Mr. Untermeyer has recently suggest- 
ed that there ought to be attached to the 
courts, especially in the larger cities, a 
public defender, whose duty it will be to 
provide for the defense of those who are 
charged with crime, and who are too 
poor to employ counsel. In support of 
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this proposition he has said: “It is with 
sincere regret and reluctance that I as- 
sert that, save in rare instances, the mod- 
ern prosecutor does not stand between 
the people and the accused. He and his 
assistants too often measure the success 
of their labors by the number of convic- 
tions they have secured. It is a false 
and brutal conception of duty, that is 
responsible for grave injustice, but it 
is none the less true that it exists. Un- 
der its influence the prosecutor becomes 
a partisan advocate, blind to the defense, 
unwilling to voluntarily expose the weak- 
ness of the people’s case.” 

“Nowhere in our social fabric is the 
discrimination between the rich and poor 
so emphasized to the average citizen as 
at the bar of justice. Nowhere should 
it be less. In an ideal state of govern- 
ment the lines would be made to disap- 
pear here, of all places. Money secures 
the ablest and most adroit counsel, whose 
characters and reputations are powerful 
factors in their client’s cause. Evidence 
can be gathered from every source, and 
all the legitimate expedients of the law 
availed of. The poor must be content to 
forego all these advantages.” 

Concerning which it may be observed 
that it is not at all certain that the-ends 
of justice would not be best conserved if 
the state should take a hint from the 
county, and employ attorneys to defend 
all felonies, without regard to the finan- 
cial status of the accused, and to the 
exclusion of private counsel. It is quite 
possible that the truth would be better 
disclosed in this way. 


Jules E. Alford, who for twelve years, 
ever since the inferior criminal court 
was created in Mobile, has been its judge, 
died recently, at the age of thirty-eight 
years. Though a young man, Jules Al- 
ford wielded great power and influence 
as a judge, as a man, and politically. 
His court was unique and on the order of 
Judge Lindsey’s court, although many 
of the offenders who passed before this 
man were grown-ups, instead of chil- 
dren. His methods were far-famed, and 
have been the subject of several maga- 
zine articles written by students of crim- 
inology and sociology. 


Wyoming's Attorney General 


Hon. Wil- 
liam E. Mul- 
len was ap- 
pointed attor- 
ney general 
of Wyoming 
in 1905, to fill 
a vacancy in 
an unexpired 
term, and so 
satisfactorily 
did he dis- 
charge the 

HON. WILLIAM E. MULLEN dluties of this 
important po- 
sition that he was re-appointed for a four- 
year term in 1907. In addition to his 
regular official duties he has acted, by ap- 
pointment of the legislature of 1909, as 
a commissioner to revise, edit, annotate, 
and compile for publication the statute 
laws of the state, which have recently 
been published in a volume known as 
“Wyoming’s Compiled Statutes 1910.” 
Mr. Mullen was born near Ottawa, La 
Salle County, Illinois, on July 25th, 1866, 
His family was among the very early 
settlers of the state. His boyhood years 
were spent on a farm. Later he became 
a clerk in a country store, and at the age 
of twenty he struck out for the West, 
and engaged in newspaper work. He 
read law, and was admitted to the bar 
in Nebraska in 1889. Thereafter he en- 
tered the Michigan University, and grad- 
uated from the law department in the 
class of 1893. He engaged in the practice 
of law at Sheridan, Wyoming, where he 
served as city attorney, and later as 
mayor. 
Mr. Mullen is a member of the Ameri- 
can Bar Association, and one of the com- 
missioners on uniform state laws. 


Judge Thomas Beer, aged seventy- 
eight, one of the most eminent jurists of 
Ohio, died at his home, in Bucyrus. Six- 
ty years of his life were spent in the law. 
He was a member of the constitutional 
convention of ’73, was elected twice a 
member of the general assembly, and 
made an unsuccessful race for the su- 
preme judgeship. 
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William M. Mellette, of Muskogee, 
Oklahoma, died suddenly while walking 
to his office. Mr. Mellette was formerly 
United States attorney for the western 
district of Indian territory, and his duties 
compelled him to remove to Muskogee, 
which was headquarters for the old west- 
ern district. He served in this capacity 
until the territorial government was dis- 
continued upon the event of statehood. 
He then formed a partnership with Pres- 
ton C. West, in Muskogee, for the prac- 
tice of law, and this partnership was 


only terminated by the sudden death of 
Mr. Mellette. 


Mr. William K. Jackson Jr., has been 
appointed prosecuting attorney for the 
Canal Zone. Mr. Jackson is a native of 
Florida, of the city of Jacksonville, and 
is a graduate of the Universitv of Vir- 
ginia. He is one of the youngest prose- 
cutors in the employ of the government, 
being just twenty-three years of age. 
The appointment of Mr. Jackson to the 
position of prosecuting attorney gives 
general satisfaction to the bench and bar 
of the Canal Zone. 


Judge John S. Keyes, the oldest judge 
in Massachusetts, and the senior member 
of the Middlesex bar, died at the Massa- 
chusetts General Hospital, in his eighty- 
ninth year. Judge Keyes was a native 
of Concord. He was born September 19, 
1821, the son of John and Ann Shepard 
Keyes. He entered Harvard in 1837, and 
was graduated four years later, after 
which he took the course at the Harvard 
Law School. He was admitted to the Bar 
in 1844, and his law practice grew fast. 
He was selected to the state senate, serv- 
ing for several terms. In 1853 he was 
elected sheriff of Middlesex county, hold- 
ing this office for some years. In 1860 he 
was a delegate to the convention at Chi- 
cago where Abraham Lincoln was nomi- 
nated for the presidency. In the course 
of a few months he was appointed by 
President Lincoln United States marshal. 
He served through the Civil War, and 
was reappointed by the President during 
the early part of his second term. He re- 
signed in 1867. In 1874, when the dis- 
trict court of eastern Middlesex was es- 
tablished, he was appointed judge, where 
he had remained continuously since. 


Judges and Lawyers 


Utah’s Attorney General 


Hon. Albert 
R. Barnes, 
Utah’s attor- 
ney general, 
was born in 
Indiana and 
bred in Mich- 
igan. He is 
the son of a 
Methodist 
clergyman. 
He graduated 
from the Aca- 
demic Depart- 
ment, North- 
western Uni- 
versity, of Evanston, Illinois, and in 1889 
from the Law Department at Ann Arbor, 
Michigan. In the fall of that vear he 
moved to Utah, and entered upon the 
practice of law at Salt Lake City. At 
first he entered the office of the firm of 
srown & Henderson, composed of Arthur 
Brown, at one time United States Sen- 
ator from Utah, and Judge H. P. Hen- 
derson, territorial judge of Utah under 
the Cleveland administration. Here he 
remained until 1903, when he entered 
into business for himself, and met with 
a marked degree of success. 

Mr. Barnes was appointed deputy at- 
torney general in April, 1907, and was 
elected to the office of attorney general 
in November, 1908. He has performed 
the duties of this important position in 
a most capable, effective, and praise- 
worthy manner. 

He was among the number who recent- 
ly attended the annual meeting of the 
National Association of Attorneys Gen- 
eral, held in St. Paul, and was instru- 
mental in securing the next annual con- 
vention for Salt Lake City. 





HON. ALBERT R. BARNES 


James W. Covert, well known as a 
lawyer, died of pneumonia at the Hotel 
St. George, Brooklyn. He was born in 
1842, and from 1870 to 1874 he was sur- 
rogate of Queen’s county. In 1876 he 
was elected to Congress, serving two 
terms. For ten years, from 1882 to 1892, 
he was a member of the state senate. 
Since 1898 he had been an assistant cor- 
poration counsel. 










































































































































































































































































Arkansas Attorney General 


At the re- 
cent annual 
meeting of 
the National 
Association 
of Attorneys 
General, held 
at St. Paul, 
Honorable 
Hal L. Nor- 
wood, attor- 
ney general of 
Arkansas, was 

HON. HAL L. NORWOOD one of the 
principal speakers. He said: “Our lax 
administration of the criminal law is the 
disgrace of the civilized world. In Ger- 
many there are only 4.85 homicides per 
million people, per annum; in England 
only 10.15; in France only 14.22; while 
in the United States, as shown by the last 
census, there were 129.5. In other words, 
we are thirty times as homicidal as the 
German, and twelve times as homicidal 
as the Englishman. Why is this? We 
are not by nature more vicious than the 
German or the Englishman. The great 
majority of our people are of English 
or German blood, and under the same 
conditions would show an equal respect 
for human life. 

“The reason is simply that the law is 
not enforced with us. Men will restrain 
their hunger for their brother's blood if 
they know that certain punishment will 
follow upon its shedding. You can see 
that in Canada. There a people living 
beside us, under substantially similar con- 
ditions, claims a rate of homicide lower 
even than Germany. The law is enforced 
with Canadians, and the desire to slay 
is restrained by the fear of punishment. 

“Many causes concur to produce our 
maladministration of the criminal law, 
and one of them is the want of any real 
head for the legal department of the state. 

“Prosecuting attorneys are usually 
good men, and as a rule able men, but 
in the turmoil of their practice, going 
from the circuit court of one county to 
another, trying cases by day and writing 
indictments by night, they do not have the 
time to prepare as they should the legal 
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side of their cases. The result is that 
many of their convictions are set aside 
for error by the appellate court, and we 
know how hard it is to convict on a 
second trial.” 

He urged “That many errors could be 
avoided by the attorney general by having 
a sufficient number of assistants, so that 
the prosecuting attorney might feel at 
liberty to call and advise with the office.” 

Attorney General Norwood was born 
in Sevier county, Arkansas, and attended 
the public schools of the county. He 
continued his studies at Hendrix College, 
at Altus, Arkansas, at the University of 
Arkansas, at Fayetteville, Arkansas, and 
subsequently in the Law Department of 
the Washington Lee University, at Lex- 
ington, Virginia. He was admitted to the 
bar in 1893, and was chosen a member of 
the lower house of the general assembly 
of Arkansas in the same year. He served 
as prosecuting attorney of the ninth ju- 
dicial circuit for two terms. In 1898 he 
moved to Mena, Arkansas, where he en- 
gaged in a general practice. He served 
in the state senate during the sessions of 
1901 and 1903. He was elected attorney 
general in 1908, since which time his offi- 
cial residence has been at Little Rock. 

Mr. Norwood is a public-spirited citi- 
zen who has taken an active interest at 
all times in the upbuilding of his state 
and the community in which he has lived. 
He has given close and careful attention 
to all matters connected with the attorney 
generalship, and has been loyal to the in- 
terests of the state at all times. 


Judge Samuel C. Wingard died recent- 
ly at his home, in Walla Walla, Washing- 
ton. He was eighty years old, and one of 
the most distinguished of the old pio- 
neers. He went to Washington in 1870 
to become attorney for the Northern Pa- 
cific, but had held the place but a short 
time when President Grant appointed him 
United States attorney for the territory. 
A little later he was made associate jus- 
tice of the supreme court of the territory, 
and was reappointed by Presidents Hayes 
and Arthur. Judge Wingard was born 
in Pennsylvania. He graduated from 
Dickinson College in 1847, and _ later 
served in the Pennsylvania legislature, 
before going West. 
































times tell 


Pointing with Pride.—John T. Fleming, 
an assistant state’s attorney on Mr. Way- 
man’s staff, was a member of the legis- 
lature a few years ago, and last week, 
when confessions of bribe-taking by pres- 
ent members of the general assembly were 
coming in about one a day, some of Mr. 
Fleming’s associates were having fun 
with him on the basis of his past service 
as a lawmaker. 

“T confess that I was a member of the 
legislature at one time,” said Mr. Flem- 
ing to his baiters, “but I point with 
pride 

“He points with pride,” interposed 
Charley Furthman, after the manner of 
the chorus in light opera, “he’s naught 
to hide.” 

“IT point with pride,” resumed Mr. 
Fleming, standing erect and swelling out 
his chest alarmingly, “to the statute of 
limitations.”—Chicago Post. 





The Judge’s Statu.—A mother-in-law 
was testifying in a St, Paul court the oth- 
er day as to the cruel treatment which her 
son-in-law was accustomed to mete out 
to her daughter. 

“It’s not sufficient,” said the lawyer, 
“to say that he used bad names. You 
must tell the court just the expressions 
that were used.” 

“T’ll not say them,” asserted the moth- 
er-in-law. “They’re not fit to repeat to 
any decent man.” 

“Then whisper them to the judge,” 
said the lawyer, and the court bent an at- 
tentive ear.”—St. Paul Dispatch. 


Modern Hercules.— The manager of the 
sideshow was before the bar for kidnap- 
ping. 

“Yes, judge,” he confessed solemnly, 
“in a moment of weakness I sneaked into 
the museum and carried the fat lady away 
in my arms.” 


“In a moment of weakness!” gasped 
a 


Humorous Side 


Why not send CASE and COMMENT that funny 
story about the law or lawyer which you some- 

and which never fails 

to provoke a laugh. 


the judge, who remembered that the fat 
lady tipped the scales at 550 pounds. 
“Great Scott, man! What would you 
have done in a moment of strongness ?” 
—Chicago News. 


People are Different— Chief Justice 
Taney, driving through the Tennessee 
mountains, once broke one of the shafts 
of his buggy. A small colored boy came 
riding by on a mule. The justice hailed 
him. 

“Here, my boy,” he said, “can you 
help me fix my buggy?” 

“Sure, boss,” answered the boy, and 
cutting a hickory withe, he soon fixed the 
shaft so that it was quite serviceable. 

“Well, well,” said the learned judge, 
“now why couldn’t I have done that?” 

“T dunno, boss,” replied his “first aid,” 
“unless some folks knows more than oth- 
ers.” —Success. 


The Assault—‘“It is claimed by com- 
plainant that you assaulted him,” said 
the judge. 

“He lies, your Honor. I never touched 
him. Croucher and Willoughby picked 
him up and carried him to the pump. All 
I did was to work the pump handle.”— 
London Express. 


Unheard of Accident. ‘““What’s Thornson 
swearing so viciously about ?” 

“Why, he scheduled his property in or- 
der to bail one of his cronies out of jail, 
and the assessor somehow got hold of the 
document.” 


In a Tank Town. — “Well Hiram I see 
your son hez closed his law office and is 
drivin the station bus fer a livin.’ ”’ 

“Yes, he warn’t a success at the law. 
It seemed he didn’t have no knack fer 
sellin real estate.’—Macomb (Ill.) Jour- 
nal. 
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Effective on Either Side.— There was a 
prosecuting attorney in Texas whose 
methods were so dramatic and uniformly 
successful that he not only became the 
terror of evildoers, but an object of ad- 
miration, especially among the negroes. 
Upon retirement from office, he was at 
once much sought after by those charged 
with crime. The first two cases which he 
defended resulted in conviction, much to 
his chagrin. An old negro who had 
watched his prosecution in admiring won- 
der, and looked on with equal interest 
when he conducted the defense, accosted 
him just after his defeat, and. said: 
‘Mars’ Earle, you sho is a wonder. No 
matter which side you’s-on they go to 
the Pen just the same.” 


Prevarication’s Penalty— Samuel Unter- 
meyer was being congratulated at the 
Manhattan club on his recent successful 
conduct of a murder case. The distin- 
guished corporation lawyer modestly 
evaded all these compliments by the nar- 
ration of a number 
inal law. 

“One case, 
he said, ‘ 


of anecdotes of crim- 


in my native Lynchburg,” 
‘implicated a planter of sinister 
repute. The planter’s chief witness was 
a servant named Calhoun White. The 
prosecution believed that Calhoun White 
knew much about his master’s shady side. 
It also believed that Calhoun, in his mis- 
placed affection, would lie in the planter’s 
behalf. 

“When, on the stand, Calhoun was 
ready for cross-examination, the prose- 
cuting counsel said to him, sternly : 

**Now, Calhoun, I want you to under- 
stand the importance of telling the truth, 
the whole truth, and nothing but the truth 
in this case.’ 

“*Yes, sah,’ said Calhoun. 

‘*You know what will happen, I sup- 
pose, if you don’t tell the truth?’ 

“* Yes, sah,’ said Calhoun, promptly, 
‘Our side’ll win de case.’ ” 


An Exhibit in the Case-——Two prom- 
inent Wisconsin attorneys were once try- 
ing a lawsuit on opposite sides. Mr. X 
had been making a good many sarcastic 
remarks at the expense of his opponent, 
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who finally appealed to the court for pro- 
tection. “Now, Mr. X,” said the judge, 
in a mollifying tone, “Mr. Y is not on 
trial.” “No, your honor,” replied X, “but 
he is on exhibition. 


Expert Medical Testimony.—In the early 
days of Rice county, Kansas, a person 
was put on trial for murder in the first 
degree. The defendant claimed that in 
company with the deceased he had started 
for Ellsworth in a wagon, and before pro- 
ceeding very far on their journey the de- 
ceased attempted to take the gun from 
the wagon, when, by some accident, it 
was discharged, causing the instant death 
of his companion. 

Dr. F. was about the only physician 
at that time in that part of the country 
where the accident occurred, and his early 
education had been neglected. He was at 
once sent for, and made an examination 
of the body, before it was removed, and 


at the trial was called as a witness. 
“Well, 
be dy e 
“Yes, sir.” 
“State the result of your examination.” 


doctor, 


did you examine the 


“Well, I went to where the body was, 
and found it lying in a northes ast direction 
with the head near a stump.’ 

“Where upon the body 
wound ?” 

“Well, the shot entered the head near 
the occi-occi-pari-well! just over the eye, 
and the blood had run down in an ob- 
loquy direction and cogulated in a cow 
track.” 


was the 


A Court Defned— Two or three in- 
structors at the Reserve law school have 
been laughing themselves sick over the 
answer made by a student in an exami- 
nation not long ago. 

The question was to define a court of 
law. Blackstone, who was a good deal 
of a legal authority in his day, gives as 
his definition, “A place where justice is 
judicially dispensed.” 

The student may have had that defini- 
tion in mind. But here is what he wrote: 

“A court is a place where justice is ju- 
dicially dispensed with.” — Cleveland 
Plain Dealer. 





